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| NOTES OF THE WEE 





Opening Statements 


The Yorkshire Post of February 10 
contained some interesting comparisons 
between English and Scots criminal law, 
and quotes Mr. Gordon Stott, Q.C., as 
one of many distinguished Scottish 
lawyers who consider Scots law better 
than English in this field. 


It is pointed out that at a trial by 
jury in Scotland counsel does not make 
an opening statement, and so the story 
of the witnesses unfolds to a jury that 
has heard nothing of the case trom 
anyone else. They must decide on the 
evidence as they heard it from the wit- 
nesses alone, and even the Judge has no 
previous picture in his mind. 


In England an advocate has the right 
to open the case, and it is not often 
suggested that there is any valid ob- 
jection to the practice. On the contrary. 
it is considered an advantage that in a 
complicated case the court or the jury 
should have the benefit of a summary 
of the leading facts to be proved. A 
succinct statement gives a general idea 
of what the case is about and as each 
witness is called the court or the jury 
follows his evidence with understanding 
of the way in which it fits into the 
story. In short and simple cases it is 
not uncommon for an advocate in a 
magistrates’ court to refrain trom 
making an opening speech, although 
there is a statutory right to make it, on 
the ground that it would be a waste of 
time. That can hardly apply to a trial 
on indictment, and an opening from 
counsel is expected 


The only danger about an opening 
statement is that if the evidence falls 
short in some respect of counsel’s 
opening statement a jury might accept 
counsel’s statement as if it were proof. 


Such discrepancy can occur, in spite 
of counsel’s strict observance of the 
rule not to epen any facts which he is 
not in a position to prove. Witnesses 
sometimes go back on previous state- 
ments and embarrass the prosecution, 
but in that event the Judge would point 
out to the jury the importance of dis- 
regarding anything mentioned but not 
proved. 


On the balance, we doubt the advan- 
tage of the Scots law in this matter, 


because we believe that a concise open- 
ing statement by experienced counsel 
really assists a jury, perhaps even the 
Judge also. 


Preliminaries in Private 

An important matter to which the 
article refers is that of proceedings 
preliminary to a criminal trial on indict- 
ment. In England there is undoubtedly 
a difference of opinion about the wis- 
dom of having proceedings before 
examining magistrates in public, and it 
is not often that magistrates exercise 
their power to hold them in private. 
There is, however, substance in the 
objection to publicity on the ground 
that it may make it impossible in cases 
exciting great interest and wide press 
publicity to assemble a jury that has no 
prior knowledge of the facts as reported 
and no preconceived ideas about it. 


In Scotland the question whether a 
serious case is to be brought to trial 
is decided, it is stated, by Crown Office 
officials and the Procurator Fiscal, with- 
out any public hearing of evidence. 
Thus, it is claimed when a case comes 
to be tried neither Judge nor jury can 
have any previous knowledge of it, and 
there can be no question of unconscious 
bias, such as may be created in the 
mind of a member of a jury by reading 
newspaper reports. 


This is a persuasive argument, and 
there is good ground for suggesting 
some method of preventing too much 
publicity in preliminary proceedings. 
The abandonment of any proceedings 
before examining magistrates is another 
matter, and such a radical change 
would be opposed for reasons that find 
strong support in many quarters. 


Solicitors in County Courts 

Many solicitors are accomplished 
advocates, and frequently appear in 
magistrates’ courts, county courts and 
even in a few courts of quarter sessions 
where members of the bar do not often 
attend. 

A learned county court Judge recently 
reminded solicitors of a limitation im- 
posed by law on their practising 
advocacy in county courts. Having 
complained of the way in which a case 
had been presented, though not of the 
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particular solicitor appearing, he said, 
according to the East Anglian Daily 
Times, that he intended to enforce s. 86 
of the County Courts Act, 1934, and 
not to hear solicitors appearing as agents 
for other solicitors. In that particular 
instance, he said, he was sure the case 
would have been presented properly if 
the solicitor appearing had prepared it. 
It was stated that the solicitor appear- 
ing had received instructions from 
another firm only that morning. 

The section cited permits solicitors to 
appear as advocates if they have the 
general conduct of the case but in 
general, not if merely retained to act 
as advocates before the court. The 
solicitor engaged who cannot appear 
before the court can instruct counsel 
in the usual way. 


Compensation for Road Accidents 

We noticed at p. 49, ante, sugges- 
tions by Mr. R. S. W. Pollard for some 
reform of legal procedure. A copy has 
been sent to us of a publication called 
The Plain View (Winter, 1957), which 
amongst other things contains an 
article by Mr. Pollard upon compensa- 
tion for road injuries. His thesis is 
that the problem of compensating the 
victims of road injuries differs in kind 
as well as in degree from what it was 
100 years ago. The fundamental defect 
of the existing law is, as he sees it, that 
the person injured must prove negli- 
gence against the driver of a motor 
vehicle. This may be impossible. Mr. 
Pollard instances a woman killed by a 
skidding motor vehicle. It could not 
be explained why the vehicle skidded, 
and nothing could be established against 
the driver. This being so, the woman’s 
family had no claim to compensation. 
The remedy would be to give a right 
to compensation, broadly analogous to 
that which was conferred on certain 
workpeople by the Workman’s Com- 
pensation Acts, to any person who is 
injured, irrespective of the driver's 
negligence. 

Mr. Pollard examines the provision 
made in several other countries, for 
compensating persons injured by road 
vehicles by way of compulsory insur- 
ance, and contrasts the less far-reaching 
provisions about insurance in our Eng- 
lish law. He favours following a scheme 
in force in one part of Canada, in 
which insurance against mechanical 
vehicles would be effected through the 
Government, accompanied by a pro- 
vision under which the victim of a road 
accident would be compensated as of 
right even where there was no negli- 
gence on the driver’s part and even 
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though, for some reason, the driver’s 
(or car owner’s) policy was not avail- 
able to help. 


Prisoners and Self-Respect 


It is no uncommon experience to find 
that in times of emergency and danger 
prisoners have shown courage and 
willingness to co-operate with the auth- 
orities as fully as would be expected 
of free men. It is also true that many 
men released from prison or borstal in 
time of war have acquitted themselves 
with credit, showing devotion to duty 
in a high degree. This is not altogether 
surprising, because many men con- 
victed of crime retain some of the 
virtues of a good citizen, though they 
have failed in others. Only a few have 
lost all self-respect and refuse to co- 
operate with any but their own kind. 


In an article in Federal Probation, 
Dr. O. G. Johnson, of Jackson, Michi- 
gan, discusses the subject of the 
prisoner and his self-respect, in relation 
to the question why prisoners partici- 
pate so well and so constructively in 
times of emergency and in times of 
need. He suggests that the way in 
which prisoners sometimes distinguish 
themselves under exceptional conditions 
shows that if conditions were right they 
could show this kind of behaviour in 
their everyday living, and argues that if 
we can understand their behaviour 
under abnormal or unusual conditions, 
this understanding should be helpful in 
working with them in normal or routine 
situations. The point is made that what 
the prisoner really appreciates is the 
fact that he is taking part in projects 
or activities such as belong to free men, 
perhaps even working alongside them. 
This helps the prisoner to preserve or 
recover his self-respect, which is essen- 
tial if he is really to make good on his 
release. In America, as in this country, 
there are many activities in prison 
which, because they are worthwhile in 
themselves, perhaps of use to the com- 
munity, help the prisoner to feel that 
he still belongs to society and can re- 
turn to it with some measure of con- 
fidence. In particular, the more the 
prisoner can be engaged in productive 
work which is of obvious value the 
more he is encouraged to believe that 
his future is not completely ruined. 
Fortunately such useless labour as the 
tread wheel and shot drill are things 
of the past, but it is still considered by 
many people that prison labour could 
be made much more useful and the 
prisoner could be induced to work 
harder and with more zest, with conse- 
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quent improvement in outlook. | 
these days free labour need not fey, 
competition from prison labour. 


Pre-Commitment Counselling 

Under this title Mr. Albert Wahj 
chief probation officer to the Distric 
Court, San Francisco, writes in Feder) 
Probation. 


His point is that whereas pre-releay 
preparation is undertaken as a matter 
of course in the case of those who are 
committed to penal or correctional 
institutions, no similar treatment j 
afforded to those who have just been 
sentenced and are awaiting their first 
experience of such institutions. This 
he thinks may be due to lack of com. 
plete co-operation among those who at 
different stages deal with the offender, 
and perhaps also to the assumption by 
each that someone else is doing it. 


What he suggests is that an interview 
between the probation officer and the 
offender, at which the officer could 
explain what sort of institution he is 
about to enter, why he is being sent 
there and what will be expected of him 
there, might alter the attitude of the 
offender and give a better start to life 
in the institution. The opportunity for 
such an interview is not always easy to 
find, and it is emphasized that a 
hurried, perfunctory conversation might 
do more harm than good. 


It may be thought that such explana- 
tions can well be left to the staff of the 
prison or other institution, where time 
will not press and where the new 
arrival can see things for himself. At 
the same time, there is something to be 
said for giving a little advance informa- 
tion, so that the offender does not 
begin the period of detention after a 
journey during which his mind has 
been divided between resentment, be- 
wilderment and apprehension. The old 
offender who is going back to prison 
for the nth time needs no such “ pre- 
commitment counselling,” but many 
another, on his way to prison, borstal 
or even approved school, may be all 
the better for a brief interview at the 
court with a probation officer, or for 
friendly advice and information during 
the journey, if possible, so that he bas 
some little idea of what is coming to 
him. We have no doubt that in this 
country this commonly goes on in- 
formally. Probation officers find more 
and more duties to undertake, and s0 
long as their numbers are sufficient t9 
cope with them all, they will not raise 
objection, but too much must not be 
laid upon them. 
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Probation Officers’ Reports 

When a probation officer, reporting 

n a 17 year old probationer, said 
he felt that the lad was in need of a 
sharp lesson, it was unusual enough for 
it to be the point of a headline in the 
Western Daily Press, although such 
statements are not by any means un- 
known. Any idea that a probation 
officer is a person who always speaks 
for the defendant ought by now to have 
been dispelled, and it should be realized 
that his report is about the defendant, 
and is Objective and impartial. Of 
course he is glad when he can speak 
well of the defendant, but his duty, 
from which he does not shrink, is to 
give the court as complete a picture as 
he can. 


The particular case in question con- 
cerned a probationer who was said to 
have had three findings of guilt before 
juvenile courts before the present 
offence led to his appearance before the 
magistrates’ court. He was fined £8 
for a breach of a probation order and 
put on probation for two years in 
respect of the offence of stealing. The 
breach of probation must have been 
something other than that offence. 


It is worth noting that the probation 
officer, although he felt the defendant 
needed a lesson and quite rightly said 
so, yet suggested that probation should 
continue, thus showing his anxiety to 
help him. Probation officers who are 
asked to report and offer opinions are 
dearly entitled to make such a sugges- 
tion as was made in this instance. The 
observations of the Lord Chief Justice, 
teferred to at 120 J.P.N. 670 and 761 
are very definite on this point. 


The Use of Force in Effecting an 
Arrest 


10 Halsbury 3rd edn., 356 has a 
paragraph dealing with the use of force 
when an arrest is being made which 
states that in arresting or detaining 
a person reasonable force may be used. 
There is a note to this paragraph as 
follows, “‘a constable is not justified in 
striking or shooting a person merely to 
effect an arrest” and several cases are 
cited in support of this statement. 


With this in mind we were inter- 
ested to read an account in the Evening 
Argus, Brighton, of February 11, 1958, 
of a case in which a defendant was 
charged with, and pleaded guilty to, 
driving whilst under the influence of 
drink, taking and driving away a car 
without consent, driving without insur- 
ance and driving whilst disqualified. In 
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the report of the facts of the case it is 
said two police officers in a patrol car 
were attracted by the way a car, driven 
by the defendant, was being driven and 
they gave chase. After a time the 
defendant’s car stopped. One of the 
policemen jumped out of their car, but 
as he approached the other car it 
started to move off. The report con- 
tinues, “The officer put his hand 
through the window and hit the defen- 
dant over the head with his truncheon, 
but the car kept going and the chase 
resumed.” Later in the report it is stated 
that the defendant’s advocate stated 
that the blow on the head from the 
officer’s truncheon dazed the defendant 
and may have been partly responsible 
for his subsequent actions. He had 
to have two stitches inserted at a hos- 
pital. 

No point was taken by the defence 
(other than the reference to the possible 
effect on his subsequent actions) about 
the defendant being struck in this way, 
but we cannot help wondering whether 
this action could be justified. The 
report does not suggest that the defen- 
dant offered any violence to the police- 
man and the object of the blow on the 
head would seem to have been to stop 
the defendant driving further and 
thereby to effect his arrest. We refrain 
from further comment because there 
may be facts with which the report does 
not pretend to deal, but we think that 
such an action in such circumstances 
is unusual and is a matter of some 
interest. 


Preventive Detention for Drug Addict 


Drug addiction is a terrible habit 
that often leads to lamentable deteriora- 
tion of mind and character, and the 
drug addict in court presents a problem 
of punishment or treatment. Sentencing 
one such at Gloucester Assizes to eight 
years’ preventive detention, Elwes, J., 
said that if there were any other method 
of dealing with him he would have 
taken it, but though he felt sympathy 
with the prisoner he had to deal with 
him as a person who was not fit to be 
at large. 


The man was convicted of breaking 
into a health centre and stealing drugs. 
It was stated that at one time he had 
been addicted to morphia, but in recent 
years had taken to paregoric and some- 
times, according to his own statement, 
took four or five four-ounce bottles a 
day. While in police custody he had 
to be given paregoric to calm his 
violence, agitation and trembling con- 
dition. 
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There were previous convictions of 
stealing and of possession of dangerous 
drugs, and the learned Judge noted 
that all the previous convictions were 
due to drug addiction. 


Preventive detention has for its 
avowed object the protection of .the 
public, and if a man is not safe to be at 
large because he cannot resist the urge 
to obtain drugs, even if he has to steal 
them, preventive detention may be the 
only answer. A long period of restraint 
under medical supervision and treat- 
ment is no doubt the best hope of 
breaking the habit as well as of pro- 
tecting the public. 


Welfare Service Costs in 1956-57 


The Guillebaud Committee, reporting 
in 1956 on the present and possible 
future of the health and welfare services 
thought that the absence of substantial 
grant aid for the welfare services would 
seriously slow their development. The 
present grant is derisory: the return of 
costs published jointly by the Institute 
of Municipal Treasurers and Account- 
ants and the Society of County Treas- 
urers shows that in 1956-57 grants 
per 1,000 population amounted to £10 
14s. whereas the comparable figure for 
rate borne expenditure was £397 17s. 
The associations of local authorities 
have tried unsuccessfully to obtain 
larger grants and now that the present 
payments are to cease to be identified 
with welfare costs and instead be 
merged in the general grant the outlook 
remains bleak. The Minister of Housing 
and Local Government has referred 
with distaste if not alarm to the grow- 
ing proportion of local exenditure met 
from grants in recent years: he ob- 
viously wishes not to accelerate the 
trend but to reverse it. 


Despite the forebodings of the Guille- 
baud Committee the year under review 
saw an expansion of the service, for 
instance, the number of persons in resi- 
dential accommodation rose by 2,826 to 
a total of 73,757. More was spent also 
on caring for blind and other handi- 
capped persons although the increase 
was proportionately smaller. 


Not surprisingly the heaviest costs for 
residential accommodation fall on 
London county council where the 
number of persons accommodated per 
1,000 population is 2°66. The county 
boroughs are next with 1°99, and the 
provincial county councils who accom- 
modate residents equal to 1°53 per 1,000 
population have the lowest costs. 


On the other hand it is the county 
boroughs who by provision of work- 
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shops and in other ways spend most on 
the blind. 


The problem of persons requiring 
temporary accommodation remains 
serious although the figures show a 
small reduction by comparison with the 
previous year. At December 31, 1956, 
4,439 people were so accommodated. 
Many of these had been evicted by 
housing authorities. The difficulties of 
finding a satisfactory solution for these 
problem families are immense: the 
situation is not made easier by the fact 
that in counties the housing and welfare 


services are controlled by different 
authorities. Our readers will be familiar 
with government exhortations and 
documents such as the Sixth Report of 
the Housing Management Sub-Com- 
mittee of the Central Housing Advisory 
Committee. The 1956 view of one of 
the local authority associations “ that 
the present arrangements are working 
satisfactorily” was not universally 
accepted. 

The largest single expense for resi- 
dential homes consists in the employ- 
ment of staff. Here the return throws 
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up some _ extraordinary variations, 
Taking for instance homes housing over 
30 but not exceeding 50 persons it jg 
shown that cost per resident week of 
this item is 56s. 8d. in Bath, 585. 5¢ 
in Stoke-on-Trent, and 60s. 7d. in South 
Shields, but only 28s. 11d. in Bourne. 
mouth, 27s. 2d. in Grimsby and 25s. ip 
Preston. 


The usefulness of the return is eyj- 
dent in making comparisons of this 
kind possible: further detailed ex. 
amination of the reasons for differences 
should follow. 





AFFRAY 


By D. E. BUSHNELL, Barrister-at-Law 


In delivering the judgment of the Court of Criminal Appeal 
in the case of R. v. Sharp and Another {1957} 1 All E.R. 
577; 121 J.P. 227, the Lord Chief Justice remarked upon the 
lack of authority which there is with regard to the offence 
of affray. Indeed at that time there was no reported case 
at all and what authority there is on the subject must be 
gleaned from reports dealing with riots and unlawful assem- 
blies with which affray is usually associated. One of the 
issues before the Court in Sharp's case was whether it is 
necessary for evidence to be given that any person was put 
in terror. Nobody had been called before the jury to say 
that he or she had been terrified but the recorder held that 
the circumstances were such that the jury might find that 
reasonable people might well be intimidated or frightened. 


The Court of Criminal Appeal decided that the recorder 
was right and the relevant part of the head note to the case 
reads as follows: “ . it was sufficient, in the absence of 
direct evidence that any subject of the Queen was put in 
terror, to show that the circumstances were such that reason- 
able people might be intimidated or frightened.” The cir- 
cumstances of the case were that a police officer found a 
large crowd watching a fight between Sharp and another 
man. They were still aiming blows at each other with their 
fists but appeared to be exhausted. Their faces and clothes 
were covered with blood and the second man later gave to 
the police officer a razor with which he said Sharp had 
attacked him. 


In such circumstances it seems only reasonable that the 
jury were entitled to conclude that at least one member of the 
crowd would have been alarmed at what was happening. 
In a case which came before the justices sitting in a court in 
the south of England recently, however, there were no cir- 
cumstances from which such a conclusion could be drawn 
and it became clear that no member of the public had 
actually witnessed the fight. That there had been a fight 
in which both participants used knives and that it had taken 
place in an area habitually used by the public there was no 
doubt, but police investigations failed to trace any eye 
witnesses. The only evidence of the actual duel (for such 
it appears to have been) was contained in statements made 
to the police by the defendants. Relying on the authority of 
the decision in Sharp’s case, the prosecution invited the 
justices to commit both men for trial on a charge of making 
an affray. This the justices declined to do, being of the 
Opinion that the essence of the offence of affray was the 


terror caused to the public. There was no evidence that any 
person had been present and the defendants were therefore 
discharged. On other charges of causing grievous bodily 
harm they were committed to the Assizes. 

Coke devotes a chapter in his Third Institute to private 
fights, duels and affrays, and says that an affray is a public 
offence to the terror of the King’s subjects. He goes on to 
say that the offence is so called “ because it affrighteth and 
maketh man afraid.” Blackstone also deals with the subject 
in his Commentaries at Book IV, p. 145, and here again it 
is interesting to note that the chapter is headed “ Affrays 
(from affraier, to terrify).” He describes the offence as being 
when two or more persons fight in a public place to the 
terror of His Majesty’s subjects. Hawkins lays down that 
there may be an affray when there is no actual violence as 
when a man arms himself with dangerous and unusual 
weapons in such a manner as will naturally cause terror to 
the people. He also says that there may be an assault which 
will not amount to an affray as where it happens in a private 
place out of the hearing or seeing of any except the parties 
concerned in which case it cannot be said to be to the terror 
of the people. 

All three authors seem to lay more emphasis on the terror 
caused to others than on the violence used and Hawkins 
underlines it by suggesting that no breach of the peace is 
necessary if ordinary people are put in fear by the conduct 
(possibly otherwise lawful) of others. The name of the 
offence itself supports the contention that the essence of the 
matter is the terror which it imparts. 

Blackstone adds some weight to this theory when he goes 
on to say that if the fighting be in private it is an assault only. 
Later, however, he remarks that where two people engage in 
a duel, this being attended with an apparent intention and 
danger of murder and being a high contempt of the justice 
of the nation, is a strong aggravation of the affray. He does 
not make it clear whether in this context he is talking of a 
duel in public or whether of a duel in a public place but 
in fact unattended by witnesses. As the Lord Chief Justice 
pointed out in Sharp’s case, one would suppose that gen- 
erally duels were fought with as little publicity as possible 
and those present in the capacity of seconds or surgeons 
would be unlikely to be put in fear. 

The definitions of the offence given in Halsbury and ip 
Archbold’s Criminal Pleading and Practice do not take the 
matter any further. 
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All authorities leave room for argument that the offence of 
affray may be committed where two or more persons fight 
together in a public place even although the public does not 
in fact witness it if the circumstances are such that someone 
may come upon the scene and be alarmed by what he sees. 
Everyone must be taken to intend the natural and probable 
consequences of his acts and it could be said that if violence 
takes place in a public street the natural consequence is of 
terror being caused to passers-by. This theory is encouraged 
by certain remarks of the Lord Chief Justice in Sharp’s 
case. He states “It is perfectly true that, before the Indict- 
ments Act, 1915, an indictment for affray would have alleged 
that what was done was to the great terror and disturbance 
of divers liege subjects, and since that Act the mere allegation 
of an affray imports terror and disturbance but, in our 
opinion, this averment is no more than one which alleges 
that the circumstances involve a breach of the Sovereign’s 
peace, that it was a real disturbance of the peace by two 
persons fighting each other in public instead of settling their 
differences in the royal courts, or endeavouring by a display 
of force though without necessarily using actual violence to 
overawe the public, which was what was aimed at by the 
Statute of Northampton. Indeed we should have thought 
that there could be no doubt on this matter were it not for 
the decision in Field v. Metropolitan Police District Receiver 
[1907] 2 K.B. 853; 71 J.P. 494.” 


Field’s case of course dealt with riot and the five essentials 
of that offence were laid down quite clearly. The fifth 
requirement was “.. . force or violence not merely used 
.. . but displayed in such a manner as to alarm at least one 
person of reasonable firmness and courage.” In that case 
it will be remembered a number of youths demolished a wall 
by pushing it violently and ran off when the caretaker came 
upon the scene. Phillimore, J., said, “It is true that the 
caretaker’s wife was frightened by the noise of the falling 
wall but no one says that he was alarmed by the youths, 
though the witness may have been frightened by other youths 
on other occasions. Nor was the conduct of the youths such 
as would be calculated to alarm persons of reasonable firm- 
ness and courage.” 
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It is true that pushing down a wall, however violently, 
and fighting with knives can hardly be said to be similar 
incidents but the decision in Field’s case clearly requires 
evidence to be given of fear inspired in at least one person. 
The decision of the Court of Criminal Appeal in Sharp’s 
case was that such evidence need not necessarily be given 
by calling a personito say “I was terrified.” It is enough for 
a witness to say that persons appeared to be alarmed. — 


Field’s case seems to weigh the scales against the proposal 
that it is not necessary to show that actual terror was caused 
provided the circumstances were such that it might have been 
caused. Lord Goddard, C.J., does, however, indicate that the 
Court of Criminal Appeal is doubtful about the decision in 
Field’s case for he adds later in his judgment, “It may be 
that the fifth element referred to in Field’s case may, require 
reconsideration at some future time, for if disturbances such 
as necessitated the passing of the Public Order Act, 1936, 
should occur again or if there were a repetition of the 
Trafalgar Square riots which took place towards the end of 
last century when most of the club windows in Pall Mall 
were smashed by an angry mob, it would seem superfluous 
if someone had to go into the witness box and say that he 
or some passers by felt or appeared afraid or apprehensive.” 

If a conclusion is to be attempted clearly some regard must 
be had to the historical background of the offence. Today 
there are sufficient statutory provisions to ensure that persons 
who indulge in violence against each other whether it be in 
public or in private can be adequately punished. The origin 
of affray, however, lies in less lawful times, well before any 
organized police force existed and indeed well before the 
King’s Courts exercised any really comprehensive authority. 
Possibly it originated with the Statute of Northampton in 
1328 at a time when the fiction of the King’s Peace was still 
the basis of the Royal jurisdiction. Bearing all this in mind 
together with the clear cut requirements of Field’s case, a con- 
clusion that it is not necessary to have either direct or pre- 
sumptive evidence of terror to the public in order to prove 
an affray does not appear to be justified. 


DEVELOPMENTS IN ADOPTION 


[CONTRIBUTED] 


The case of Re Marshall, Barclays Bank Ltd. v. Marshall 
and Others [1957] 3 All E.R. 172, has served to add fuel to 
the fire which already rages round the question of recognition 
of foreign adoptions. 


It was heard by Harman, J., in the Chancery Division 
(1957] 1 All E.R. 553, and by Jenkins, Romer and Sellers, 
LJJ. on appeal [1957] 3 All E.R. 172. The raison d’étre was 
the will of one Marshall which included a devise in certain 
circumstances to four named cousins, with a further clause 
providing that in the event of pre-decease their issue should 
take in substitution. One such cousin, long resident and 
domiciled in British Columbia, had made a de facto adop- 
tion of a child there, and also a formal adoption under 
British Columbian legislation of another child. The claim of 
the first child was. needless to say, dismissed. but the claim 
of the second child was examined at length. At the outset, 
both Harman, J., and the Court of Appeal took the view 
that the child could not succeed because at the relevant date, 
i@., 1945, the date of the testator’s death, he had no rights 
of succession under English or British Columbian law. But 


they did go on to consider what would have been the position 
in certain eventualities, and from their comments, albeit 
obiter, it is possible to analyse their attitude on two points, 
first whether or not the status of a foreign adoption will 
be recognized by the English courts, and secondly if so, what 
law is to be applied to the incidents of adoption. 


Harman, J., examined the authorities, including three from 
the Commonwealth. He declined to follow Re Wilby [1956] 
1 All E.R. 27, and, drawing support from Re Luck [1940] 
3 All E.R. 307 (a decision concerning legitimation by recog- 
nition), came to the conclusion that the question was 
governed by the domiciliary law. Adoption is a question of 
status ; status is a matter for the domiciliary law; if that law 
recognizes the adoption, then English law must do likewise. 
(The same principle applies to divorce (see Armitage v. A.-G. 
[1906] P. 135.) This is the view taken by Dr. Cheshire, but 
Harman, J., narrowed it by saying that the adopter and the 
adopted must be domiciled in the country of adoption at 
the time of adoption. 
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The Court of Appeal would not venture one inch, pointing 
out, quite justifiably, that it was not necessary for them to 
do so. But they did shoot one arrow at Harman, J.’s opinion 
by doubting if he could draw so much support from 
Re Luck. 


The incidents received more attention from the Court of 
Appeal. Once the child is recognized as adopted, is his 
capacity to inherit governed by the law conferring the adop- 
tion, or by English law ? In his judgment, Romer, L_J., states 
quite clearly that, assuming that the child is to be considered, 
the foreign legislation must grant him rights substantially 
equivalent to those of a natural child. This is to some extent 
a compromise, since it refers to the quality of the adoption 
and does not specify capacity to inherit only. For the time 
being that must be the condition upon which the child can 
benefit ; in practice it puts him in much the same position as 
an English child, as “ substantially equivalent ” would hardly 
be satisfied if there were no capacity to inherit. 

Appeals 

Another recent case is Re B, An Infant [1957] 3 All E.R. 
193, heard before the Court of Appeal. The county court 
Judge dispensed with the consent of the mother of an ille- 
gitimate child under s. 3 (1) of the 1950 Act. He also 
dispensed with the service of the originating application, 
using his power under r. 9 of the County Court (Adoption) 
Rules, 1952. The mother appealed against the order, and 
a point taken was that she had no standing before the Court 
of Appeal, not being a party to the application in the court 
below. 

There are no appeal provisions in the Adoption Acts, and 
she therefore relied upon s. 105 of the County Courts Act, 
1934: “if any party to any proceedings in a county court 
is dissatisfied . . .” The Master of the Rolls found in 
favour of the mother, as she could have been made a party 
to the application by service. It is interesting to note that 
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in an earlier appeal, Re C (The Times, April 2), where the 
facts were not dissimilar, this point was never raised, and 
Denning, L.J., in his judgment seems to have accepted the 
mother’s position without question. 


It is not only r. 9 which gives rise to this peculiar position, 
for a magistrates’ court may dispense with the consent of a 
person who cannot be found under s. 3 (1), supra. Appeals 
against adoption orders in the magistrates’ courts are by Case 
Stated; the relevant statutory provision is s. 87 of the 
Magistrates’ Courts Act, 1952; “... amy person who was 
a party to any proceedings before a magistrates’ court or is 
aggrieved by the conviction, order, determination or other 
proceeding of the court .. .” This would seem to cover a 
mother such as the one in Re B or Re C, but if not no doubt 
the Divisional Court would follow the principle laid down 
by the Master of the Rolls. 


The lack of special provision for appeals causes some 
measure of hardship for, as Lord Evershed pointed out, in 
Re B, supra, it involved the expense of appearing before the 
Court of Appeal. He suggested that the rules could be 
amended so that a parent could make an application to the 
county court Judge for the order to be set aside. The same 
could apply to the Chancery Division. It would be only very 
exceptionally that the Court of Appeal could make a new 
adoption order, and the elimination of this stage was desir. 
able in the interests of expense. Bearing in mind that the 
parent has not had a chance to put forward his case, there 
is much to be said for this suggestion. But one does feel that 
there should be a strict time limit so that the new parenis 
and the child will not be disturbed long after the order 
made. 


But one thing which the case has done is to emphasize that 

a parent must be given every opportunity to put forward his 
case if he is opposed to the adoption (see 121 J.P.N. 407). 

W.DP. 


COMMON LAW ON THE THAMES 


By A. S. WISDOM 


The River Thames has made many modest but nevertheless 
substantial contributions to those branches of the common 
law concerned with water in its various aspects. This is 
hardly surprising since the Thames has from time immemorial 
been one of the major national highways, and its waters have 
served public and private uses for a similar period. 

The Thames has been the subject-matter, or at least the 
locus in quo, of legal decisions in one way or another since 
the English legal system was first forged, but either the early 
cases are now too ancient to be regarded as worth-while 
precedents, or they were not reported or remain buried in 
old reports and year books written in the Norman-French 
or other doggerel of their day. Such cases dealt mainly with 
disputes and claims over fisheries, mill-rights, weirs, rights 
on the foreshore, franchises of wrecks, etc. 

The cases which are referred to here are by no means a 
complete list of decisions concerning the Thames, nor are 
they necessarily the most important. They have been chosen 
on the basis that they help to illustrate the history of this 
royal and noble river, and indicate the diversity of riparian 
topics and maritime interests. But first a few words on the 
early government of the Thames. 

Long before any local authorities acquired an interest in 
the river and before any public bodies were established to 


supervise its navigation, the Crown by virtue of the royal 
prerogative as conservator of all ports, havens, rivers, etc. 
and as protector of the navigation thereof, exercised a vague 
but imperial control over the Thames and other great rivers 
of England. Evidence of this is given in a variety of ancient 
statutes from Magna Charta (1215) onwards, directing the 
removal of weirs and other obstacles which hindered the 
navigation. 


The conservancy of the Thames from Staines down to the 
seaward limits was granted by the Crown to the Corporation 
of London in (reputedly) 1197, and it remained in the hands 
of the City until 1857, when the modern Thames Conservancy 
was established. It is surprising that over that long period 
only a few cases on the rights of the City concerning the 
Thames were reported. Fazakerley v. Wiltshire (1720) 1 St. 
462, confirmed the right of the City to appoint porters on the 
river, not only within the City, but also from Staines Bridge 
to London Bridge and downwards as far as Yandal in Kent. 
The Corporation also featured in R. v. Smith (1780) 2 
Douglas K.B. 441, where the City fathers were obstructed 
making a horse-towing path along the Thames. About 40 
years later the city, although conservators and owners of 
the soil between high and low water mark, were held no 
to be entitled to grant a licence for the erection of a wharf 
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which caused inconvenience to the public navigation: R. v. 
Lord Grosvenor (1819) 2 Starkie 511. A few years after this 
the City were concerned in another case—R. v. Montague 
(1824) 4 B. & C. 598—relating to the various methods of 
extinguishing public rights of navigation. 

So far as the government of the Thames upstream from 
Staines Was concerned, commissioners were made responsible 
for supervising parts of the Upper Thames in 1605 and again 
in 1624, and commissions were appointed in 1695, 1751, and 
1771 to maintain and improve the whole navigation between 
Staines and Cricklade. The Upper Navigation Commission- 
ers, as they were known, constructed many of the early locks 
and weirs, and their functions were transferred to the Thames 
Conservancy in 1866. There were at least two cases which 
involved the Upper Commissioners: Bulbrook v. Goodere 
(1765) 3 Burr. 1768, in which it was established that the 
conservancy of the river between Staines and the head of 
the river was at that time vested in the Crown, and Provis 
vy. Gibbons (1825) (unreported), which concerned charges pre- 
scribed for vessels using locks under the Thames and Isis 
Navigation Act, 1751. 


Some early cases to do with the Thames were concerned, 
not unnaturally, with the navigation. In Hind v. Manfield 
(1614) Noy 103, the defendant was fined £200 for diverting 
part of the river “ by which he weakened the current of the 
river to carry barges, etc., towards London and other houses 
of the King upon that river; such a thing cannot be done 
without an ad quod damnum, because the river is a highway 
and diversion could only be effected by patent of the King.” 
Nearly 100 years later, the Crown filed an information 
against one Clark for building locks on the Thames to the 
obstruction of navigation; it being affirmed that hindering 
the course of a navigable river was against Magna Charta 
c. 23: R. v. Clark (1702) 12 Mod. Rep. 615. Near the end 
of the same century the question of mooring barges at low 
water came under consideration in Wyatt v. Thompson (1794) 
| Esp. 252. Disputes about wrecks and sunken vessels have 
always been a fruitful source of litigation, and one such case 
which occurred in the Thames—Harmond v. Pearson (1808) 
| Camp 515—decided that the owner of a vessel sunk in a 
navigable river is bound to place a buoy over the wreck. 

Any unauthorized encroachment or invasion of the bed 
or foreshore of tidal waters by a person who is not the owner, 
such as the erection of a pier, is known as a purpresture and 
may be abated by the Crown or the owner. Such actions 
were formerly quite common and an example is to be found 
in A.-G. v. Johnson (1819) 2 Wils. Ch. 87, where the Lord 
Chancellor granted an injunction ex parte on the information 
of the Attorney-General to restrain a purpresture in the 
Thames. 


It has long been established that the bed and soil of tidal 
waters are vested in the Crown, and this doctrine has been 
confirmed in several decisions affecting the Thames: R. v. 
Trinity House (1662) 1 Sid. 86—“ the soil in the Thames is 
the King’s; Bulstrode v. Hall (1663) 1 Sid. 148—“ it is not 
denied that the soil of all rivers, as far as the flux and reflux 
of the sea goes, is in the King and not in the lord of the 
manors without prescription ” ; Kirby v. Gibbs (1667) 2 Keble 
244—“ by common intendment the lands between high and 
low water mark belong to the Crown until the contrary 
appears”; R. v. Smith (1780) 2 Douglas K.B. 441—“ the 
tight to the soil of a navigable river is not by presumption of 
law in the owners of the adjoining land, but prima facie 
belongs to the King.” 
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The pollution of rivers in England was not very noticeable 
in the early part of the nineteenth century, but the authorities 
were even then beginning to take stock of this menace. The 
evil effects of trade pollution which followed in the wake of 
the industrial revolution required firm measures to combat 
them, and this was reflected in R. v. Medley (1834) 6 C. & P. 
292, where a gas company was indicted for a nuisance for 
discharging gas refuse into the Thames and so destroying fish 
and rendering the water unfit for drinking. 


Steam vessels were using the Thames as early as 1818 and 
although their numbers, performance, and speed did not then 
present the problems they do today, it is interesting to note 
that as far back as 1838 the Corporation of London found it 
necessary to make a byelaw forbidding steam-boats to be 
navigated on the Thames at a greater rate than five miles an 
hour (vide Tisdell vy. Combe (1838) 7 Ad. & El. 788). Two 
years later when a large steamer collided with a skiff at 
Woolwich, the occupier of the skiff was drowned and the 
navigator of the steamer was charged with manslaughter. 
The court decided (R. v. Taylor (1840) 9 C. & P. 672) that 
the navigator was just as responsible for the death as if he 
had been driving on a public highway on land. 


The courts have always resolutely upheld the rights of 
riparian owners, and in Rose v. Groves (1843) 7 Jur. 951 they 
stated that any interference with the right of access which an 
owner on the banks of a navigable river enjoys to go on the 
river from any point on his land’is actionable without proof 
of special damage. In Original Hartlepool Collieries Co. v. 
Gibb (1877) 41 J.P. 660, concerning a wharf on the Thames, 
it was established that a riparian owner is entitled to moor 
vessels of ordinary size alongside his wharf for purposes of 
loading, etc., at reasonable times and for a reasonable time 
and even to overlap his premises provided access to adjoining 
wharves is not disturbed. The owner of the foreshore is said 
to hold possession of the soil subject to the right of all persons 
navigating the river to use the waters in all ordinary navigable 
ways: A.-G. v. Wright (1897) 77 L.T. 295. 

But, conversely, the courts have decided that an owner who 
improperly obstructs the public navigation by placing 
structures on the foreshore is responsible for any injury 
caused thereby: (Brownlow v. Metropolitan Board of Works 
(1864) 12 W.R. 871), and the owners of structures on the 
shores of the Thames may be liable for damage occasioned 
by negligence unless the structures are kept in repair or notice 
is given to those using them to the dangers involved: White v. 
Phillips (1863) 9 L.T. 388. 


About 1840 a dispute arose between the Crown and the 
Corporation as to which of them was entitled to ownership 
of the bed and soil of the tidal Thames. The argument, 
which was apparently not an important one save in principle 
and benefited only the lawyers engaged, dragged on until 
1856, when a compromise was reached. The case did come 
before the courts (A.-G. v. London Corporation (1849) 12 
Beav. 8, and on appeal (1850) 2 Mac. & G. 247 L.C.), but 
never reached judgment. The dispute seems to have been one 
of the principal reasons for the establishment of the modern 
Thames Conservancy, because once a settlement was reached 
it was decided that an independent body should be set up 
for the Thames, and by the Thames Conservancy Act, 1857, 
the conservancy of the river downstream from Staines, 
hitherto vested in the Corporation, was transferred to the 
new board. 


The remainder of the navigable Thames between Staines 
and Cricklade, which had been subject to the Upper Naviga- 
tion Commissioners since 1771, passed to the Conservators in 
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1866. The conservancy of the whole Thames remained with 
the Thames Conservancy until 1908, when the Port of London 
Authority was created. Then, once again, the river adminis- 
tration was split, the Port Authority taking over the tidal 
Thames downstream from Teddington Lock, leaving ghe Con- 
servators in control of the non-tidal part of the river between 
Teddington and Cricklade. To complete this brief admin- 
istrative history, it remains to be said that by the Land Drain- 
age Act, 1930, the Thames Conservancy became, in addition 
to being the navigation authority, the drainage board for the 
Thames above Teddington, giving them jurisdiction for land 
drainage purposes over the tributaries and principal water- 
courses discharging to the Thames. 

Reverting to about 1857, one of the functions of the new 
Conservancy Board was the granting of licences to riparian 
owners to construct wharves, piers, piles, etc., in or projecting 
into the river, and before long the courts were called upon 
to interpret the extent of the Conservators’ powers to do so. 
In Kearns v. Cordwainers Co. (1859) 23 J.P. 760 it was held 
that the Conservators were competent to grant a licence for 
a jetty notwithstanding that it might to some degree obstruct 
the enjoyment of adjoining owners of the free navigation of 
the river. But whilst the Conservators’ licence might justify 
the licensee’s interference with the public right of navigation, 
it did not authorize him thereby to affect injuriously the 
property of other riparian owners: Lyon v. Fishmongers’ Co. 
and Thames Conservators* (1876) 42 J.P. 163; Lawes v. 
Turner (1892) 8 T.L.R. 584. 


Inherited from the Corporation of London (or so the Con- 
servators thought) was the power to make byelaws for the 
protection and preservation of fisheries; but the courts 
determined that the Conservancy had no authority to make 
byelaws for this purpose, although they could appoint river 
keepers empowered to enter fishing boats and seize fish 
illegally taken: Turnidge v. Shaw (1861) 25 J.P. 294. How- 
ever, the Conservators subsequently obtained statutory powers 
to make byelaws for fisheries. Later cases established that 
the Conservators had no authority to interfere with private 
rights to fish (Smith v. Andrews (1891) 65 L.T. 175), and that 
the public have no rights at common law to fish in the non- 
tidal Thames, although by the licence, indulgence, or good 
nature of individual owners they may have been allowed to 
fish: Blount v. Layard (1888) 2 Ch. 681. 


The primary functions of the Conservators have always 
been directed towards the maintenance, improvement, and 
regulation of the navigation, and for these purposes they are 
empowered by statute to provide and maintain locks, weirs, 
towpaths, bridges, ferries, landing-stages, etc. The Con- 
servators have no proprietary rights at large in the bed and 
soil of the river, but they are entitled to exercise their statutory 
rights; thus, they may dredge—subject to the statutory 
powers of other bodies: East London Railway Co. v. Thames 
Conservators (1904) 68 J.P. 302—and grant licences for works 
of navigation irrespective of ownership. In a rating case on 
river moorings (Cory v. Bristowe (1877) 2 A.C. 262), they 
were said to be the proprietors of the bed and soil of the 
Thames for the purposes of navigation, and to be the owners 
thereof only for the purposes specified in their Acts: Thames 
Conservators v. Port of London Sanitary Authority (1894) 
58 J.P. 335. 


Navigation apart, one of the Conservators’ most important 
tasks was and still is preventing pollution and maintaining the 
quality of the Thames water. From their inception, they 
had the difficult task of stopping the early sanitary authorities 
from discharging crude sewage into the river, particularly 
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above the intakes of the various water undertakings supplying 
water to London. In 1865 the Conservators failed to restrain 
the Kingston-on-Thames corporation from draining their 
sewage into the Thames (A.-G. v. Kingston Corporation 
(1865) 29 J.P. 515), but subject to this solitary and temporary 
failure, by serving notices, taking proceedings and by much 
urging and persuading, they did eventually oblige the local 
authorities to carry out remedial measures. There is a long 
line of cases which gave proof of their determined efforts, 
viz : Richmond Vestry v. Thames Conservators (1875) QB. 
(unreported) ; R. v. Justices of Middlesex (1881) 45 J.P. 420; 
Thames Conservators vy. Chertsey Rural Sanitary Authority 
(1885) 49 J.P. 404; R. v. Staines Local Board (1888) 53 JP. 
358; Thames Conservators v. Port of London Sanitary 
Authority, supra; High Wycombe Corporation v. Thames 
Conservators (1898) 78 L.T. 463; Thames Conservators y. 
Gravesend Corporation (1910) 73 J.P. 381. 


Sewage pollution was only part of the broad problem; 
notices were also served and proceedings taken against a 
multitude of traders and manufacturers for causing pollution 
and, in particular, owners of vessels were discouraged from 
throwing mud and refuse into the river: Flowers v. Raine 
(1866) 30 J.P. 135; Fuller v. Payne (1887) 3 T.L.R. 729. 


The Thames, save at its narrowest near the headwaters, has 
always provided a natural boundary ; in early times for tribal 
heritages and petty kingdoms, and more recently for the 
administrative shires and counties. The middle of the river is 
usually accepted as the dividing line (see, for instance, Mac- 
Cannon v. Sinclair (1859) 23 J.P. 757), but there are many 
exceptions to this where a portion of a county crosses the 
river for historical or local reasons. 


From time immemorial the public have been entitled to 
navigate the Thames (a right now confirmed and extended 
by statute) and it has long been established that the Con- 
servators are under a duty to take reasonable care that 
persons who pay tolls in respect of vessels navigating the 
river can navigate without danger—vide Winch v. Thames 
Conservators (1872) 36 J.P. 649, where the Conservators were 
held to be liable for the loss of horses drowned whilst towing 
a barge, the towpath being defective. In two later cases. 
Gridley v. Thames Conservators (1886) 3 T.L.R. 108 ; Queen; 
of the River Steamship Co. v. Thames Conservators and 
Eastern, Gibb, & Co. (1907) 96 L.T. 901, the Conservators 
liability was modified to the extent that their duty was only 
to take care that the part of the navigation ordinarily used for 
navigation was safe and did not apply to places, such a 
wharves. where the navigation could not be said to be going 
on. Where the duty applied, it must be shown that they 
knew or ought to have known of the condition giving rise to 
the danger. 

























The cases referred to present a fair resemblance to the 
events and sequences which have occurred on the Thames 
within the period covered by the growth of the English legal 
system, but this account falls short of providing a compre 
hensive picture of the history of the Thames, since the man) 
statutes relating to that river have not been included. 


NOTICES 


Professor Paul A. Freund, A.B., LL.D., S.J.D., Professor 0 
Law at Harvard University, is to give a lecture entitled “ Storm 
over the Supreme Court of the United States,” at the London 
School of Economics and Political Science, Houghton Street. 
Aldwych, W.C.2, at 5 p.m. on Wednesday, March 5, 1958. The 
chair will be taken by the Rt. Hon. Lord Evershed, P.C., F.S.A- 
Master of the Rolls. Admission is free, without ticket. 
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A CHILD’S GUIDE TO LOCAL GOVERNMENT—V 


My dear son, 

In this last letter it may first be helpful to indicate briefly some of the 
types of member you are likely to meet on local councils. 

The Silent Type. Here is one of the most extraordinary natural 
phenomena in the political life of our country. It flourishes principally 
in the rural areas and the slow hedgerows are its constant companion. 
Its habits are regular and predictable. By custom and inclination 
(perhaps by birth also for all its observers know) it uses none of the 
normal methods by which mammals communicate one with another. 
Its participation in the affairs of its fellows is limited to the occasional 
emission of its natural cry which can best be represented as a guttural 
“Hear.” In moments of extreme stress, the call is repeated, thus: 
“Hear, Hear.” Some observers believe that the double call is only 
summoned into use during the mating season, but this has not been 
generally substantiated. 

The Social Type. Unlike the last phenomenon, the social type may 
be, indeed generally is, female in sex. If so, it is large in front and bobs. 
While bobbing, it emits a stream of sound which, due presumably to 
its peculiar physiological structure and properties, is deliverable without 
pause for indefinite periods. Here again, observers differ, but one school 
alleges that this is made possible by the fact that one nostril is used 
for inhalation and the other for exhalation. The nostrils are certainly 
disproportionately large, but it had always been assumed that this was 
due to the earlier and well-established evolutionary period when the 
creature snorted to distract the attention of its prey. (The term “‘ that 
old dragon,” now one of endearment, is commonly supposed to derive 
historically from this former characteristic.) Its hobby is the circula- 
tion of current folk-lore. 

The Knowledgeable Type. Although examples of this type may be 
found in the male, female and neuter sexes, its habits and demeanour 
tend to the masculine. There is a superficial resemblance to the social 
type as both derive from the same extravert genus. Much the same 
volume of sound is emitted by both types but the type now being con- 
sidered deals with technical rather than personal matters. The mark by 
which you can distinguish the beast is the universality of its under- 
standing. The petrol engine (a favourite topic), cabinet secrets, alter- 
native methods of printing fabrics, the private lives of newspaper 
proprietors, the number of occasions on which Preston North End 
have won the Cup, the durability of pen nibs, and the best way to 
grow runner beans in a window box—these are a random few to show 
the extent of its knowledge. Since, perhaps through modesty or good 
manners, it never informs experts of its encyclopaedic learning in their 
field (though it may correct them on details after they have gone), 
its value as a member of local government committees working with 


qualified officers is small. It serves, however, as a means of communica- 
tion between the council chamber and that section of the ratepayers 
who frequent the saloon bars of public houses. Unfortunately, it 
suffers from an unreliable memory which frequently misleads. it into 
repeating at considerable length the devastating, accurate and informa- 
tive contributions made by itself to the discussions in which, in fact, 
it never participated. 

The Learned Type. Local government attracts the University don. 
Participation is its defence against the wholly justified criticism that it 
earns its living by talking about subjects which either are inherently 
academic or are on some aspect of public life of which it has no direct 
experience. Physiologically this type, contrary to popular belief, is not 
quickly recognizable. It may have a low and receding forehead and 
display noticeable presence of mind. Equally, it may not. It tries to be 
silent, detached, a little above the conflict and shrewd. But its vocation 
betrays it quickly into loquacity, prejudice, axe-grinding, and folly. 
It therefore merges into the general body and has to be recognized by 
other, more special, characteristics. These are its love of minute 
detail and involved discussion, a tendency to display acquaintanceship 
with the semantic or linguistic side of logical positivism, and one 
recurring phrase, namely, ‘“‘ Do we really know what we mean when 
we say that, Mr. Chairman ?” It wastes a great deal of time, but no 
more than most of its colleagues. 

I must finish these letters. I hope you will find something of value 
in them and that they will assist you in your upward climb. The ladder 
is long—and I grow tedious. A few brief notes and I have done. Be 
an advocate for the reform of local government but be vague about the 
remedies you propose for defects; stick to the desirability of freeing 
local government from “* the tendencies towards centralization inherent 
in the increasing bureaucratic control of Government Departments,” 
at the same time insisting that much local government expenditure at 
present financed through the rates should be defrayed by those Depart- 
ments. You may get away with it. If you must propose the spending of 
money, work it out in so many cigarettes each week. The unfortunate 
addict may not realize that, by many previous applications of the same 
argument, he is now smoking minus six hundred cigarettes in each 
financial year. 

Speak loudly and often for the freedom of the Press, the desirability 
of greater publicity, drawing attention to the particularly fortunate 
position of the inhabitants of your locality, informed as they are through 
the medium of such an unbiased, outspoken, and well-informed weekly. 

And settle all claims against you out of court. 

Your loving father, 
J.A.G.G. 


WEEKLY NOTES OF CASES 


COURT OF CRIMINAL APPEAL 
(Before Cassels, Streatfeild and Slade, JJ.) 
R. v. VACCARI 
: February 10, 1958 
Criminal _Law—Bankruptcy—Contributing to insolvency by 
gambling—Debt “contracted in the course of and for the 
purposes of ... trade or business”"—Debt to Inland Revenue 
—Bankruptcy Act, 1914 (4 and 5 Geo. 5, c. 59), s. 157 (1) (a). 

APPEAL against conviction. 

The appellant was convicted at the County of London sessions 
on two counts of an indictment charging him with contributing 
to his insolvency by gambling, contrary to s. 157 (1) of the 
Bankruptcy Act, 1914, which provides: “Any person who has 
been adjudged bankrupt . . . shall be guilty of a misdemeanour, 
if, having been engaged in any trade or business, and having 
outstanding at the date of the receiving order any debts contracted 
in the course and for the purposes of such trade or —— 
(a) he has, within two years prior to the presentation of the 

kruptcy petition, materially contributed to or increased the 
extent of his insolvency by gambling . . . unconnected with his 
trade or business . . .” On each of these counts the appellant 
was sentenced to concurrent terms of six months’ imprison- 
ment. When he was adjudicated bankrupt the appellant owed 
£7,000 to the Inland Revenue, and the deputy-chairman held 
that the income tax liability was a debt within s. 157 (1), but 
gave a certificate of appeal on this point. The appellant was 
convicted on a third count charging him with failing 

to keep proper books, contrary to s. 158 of the Act, and 
Teceived a concurrent sentence of three months’ imprisonment on 





that count. There was no appeal against the conviction on that 
count. 

Held: that income tax was not a trade debt, but a statutory 
liability which could not come within the language of s. 157 (1) 
and that the conviction on the first two counts must be quashed. 

Counsel: Durand, for the appellant; S. A. Morton & Whelan, 
for the Crown. 

Solicitors: Hardcastle, Sanders & Armitage ; Director of Public 
Prosecutions. 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


ADDITIONS TO COMMISSIONS 


CUMBERLAND COUNTY 
Mrs. Marjorie Heslop, The Beeches, Nenthead, Alston. 


ISLE OF ELY 
Charies William Anderson, 3 West Delph, Whittlesey, Peter- 
borough. 
Stanley Gore, Middle East Farm, The Causeway, Thorney, 
Peterborough. 


— John Tucker, Little London Close, 87 Lynn Road, 
Ely. 


TUNBRIDGE WELLS BOROUGH 
Frederick Elmer, 16 Charlton’s Way, Tunbridge Wells. 
Mrs. Henriette Alice Abel Smith, Houndsell Place, Mark Cross, 
nr. Tunbridge Wells. 
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MISCELLANEOUS INFORMATION 


NORFOLK EXPENDITURE AND INCOME, 1956-57 


The county area is 1,303,000 acres, only exceeded by Devon and 
the North and West Ridings of Yorkshire. Population is 380,000, 
equal to 292 per 1,000 acres, and only six English counties have 
a lower density of population. As these figures indicate, and as 
is well known, Norfolk is one of the great farming counties. 
Industrial and freight transport hereditaments comprise but three 
per cent. of its rateable value and as long as the farming industry 
remains exempt from rates future legislation which might affect 
the values of other industrial properties will not have any large 
significant effect in Norfolk. Domestic properties number 88 per 
cent. of the total of county hereditaments and comprise 59 
per cent. of total rateable value. The average ratepayer lives in 
a house rated at £15. 

In his preface to the excellent tenth annual booklet summariz- 
ing county finances, Mr. T. Clay, the county treasurer, shows 
that expenditure in 1956-57 reached £84 million, an increase of 
£} million over the previous year. Seventy per cent. of the total 
was paid for out of grants from the national exchequer and 21 
per cent. by rates. The county precept at lls. 7d. was less by 
3s. 10d. than in 1955-56, due to the effect of revaluation. The 
rate burden in Norfolk is not heavy: in 1955-56 rates collected 
per head of population in all counties in England and Wales 
averaged £7 17s. whereas the Norfolk figure was £4 18s, the 
lowest but two. 

The education service cost £44 million, an increase of £4 mil- 
lion over the previous year and much the largest single factor in 
the total of increased county expenditure. Expenditure on high- 
ways is naturally considerable in so large a county and amounted, 
including {trunk roads, to £14 million, but the increase over the 
previous year was only £64,000. Police expenditure showed a 
sharp increase of 15 per cent. to £600,000, largely as a result of 
increased pay. 

The county council administer 32,000 acres of smallholdings 
with 1,600 tenants. Average rents in East Norfolk are £3 Is. 6d. 
an acre: in West Norfolk £4 8s. 7d. The year’s working resulted 
in a loss of £4,300 which was met from the reserve fund: this 
deficit was mainly caused by increased cost of repairs and joan 
redemptions. 

The consolidated balance sheet shows that surpluses on revenue 
accounts total £675,000: cash in hand on revenue account was 
£482,000. 

To carry out the various services for which it is responsible the 
county council employ 8,400 persons of whom 2,600 are part-time. 
Teachers number 2,400. 

The superannuation fund has an accumulated surplus of 
£1,840,000, most of which has been invested in loans to the 
county council. Government securities held were bought for 
£316,000: during the year a switch to long-term investments was 
made resulting in an eventual capital gain of £7,000 and an 
increase of £1,900 in the annual income of the fund. 

As in other authorities loan debt continues to increase. At 
March 31, last, it totalled £6,400,000, equal to nearly £17 per head 
of population. 


HOUSEHOLD EXPENDITURE 
Report of Government Inquiry 

The Ministry of Labour and National Service have issued a 
report of a survey on the household expenditure of 12,911 house- 
holds in England, Wales, Scotland and Northern Ireland in 
1953-54. One of the main purposes of the inquiry, which was 
undertaken following a recommendation of the Cost of Living 
Advisory Committee in June, 1951, was to collect information 
about expenditure to serve as a basis for a new price index to 
be representative of practically all wage earners and moderate 
salary earners. A new Index of Retail Prices based on the results 
of the inquiry was introduced from January, 1956. The report is 
contained in a volume of over 300 pages containing numerous 
detailed tables. The information contained in the report will 
clearly be valuable to economists and those engaged in social 
research as also to those concerned with the administration of the 
social services. The inquiry was conducted by personal interview. 
The households which supplied records were analysed according to 
their distribution by geographical regions, by urban and rural 
areas, by their size composition, by the ages of their members, 
by the occupation of the heads of the households, by income level 
and in other ways. 


The table in which households are grouped by reference to the 
total income of the household shows that in most groups the cost 
of housing accommodation accounted for between seven and nine 
per cent. of the total expenditure. The percentages were higher 
in the two groups in the lowest income ranges, rising to about 17 
per cent. for those with incomes of under £3 a week. One of the 
individual items of expenditure which is analysed for all groups is 
in relation to tobacco. In the tables showing expenditure of house- 
holds grouped according to the total gross household income and 
the gross income of the head of the household the cost of tobacco 
varied from 5s. where the weekly household income was under 
£10 and the weekly income of the head of the household was 
under £3, to £1 19s. where the household income exceeded £20 
with the weekly income of the head of the household under £10. 
But where the weekly income of the head of the household was 
£20 or more the amount spent on cigarettes was 18s. 10d. as com- 
pared with the much higher figure of 36s. where the income of the 
head was under £10. 

The proportion of expenditure on fuel, light and power did not 
show any appreciable variation with the number of children but 
increased with the diminishing income, ranging from four or five 
per cent. in the upper income groups to eight to nine at income 
levels below £6 a week. For food the proportion varied markedly, 
rising with the number of children and also rising for or less 
steadily with any fall in income. Relative expenditure on clothing 
also fell as incomes diminished and there was a tendency for 
absolute expenditure on clothing within any given income level 
to fall with an increase in the number of children. 

The amounts spent on various forms of gambling are also of 
interest. On pools the weekly expenditure was 9d. to 10d. for 
households with a weekly income of under £8 to Is. 9d. where the 
income was from £10 to £14 and 3s. Sd. where the income was 
£20 or more. The total gross payments for all forms of betting 
varied in these income ranges from Is. to 1s. 3d.; 3s. 9d. and 9s. 

The difficulties of single person households are shown in special 
tables. For the man living alone housing averaged nearly 9s. for 
those with an income of under £3 to 15s. where the income was 
between £8 and £10 to 48s. where the income was £14 or more. 
Where the household consisted of a single woman living alone 
the average expenditure of housing was slightly higher than that 
of single men in the lower income groups and nearly double in the 
middle income groups. 

Some very interesting information is disclosed in the tables in 
which the households were grouped according to the occupational 
status of the head of the household in relation to level of income. 
For instance the expenditure on alcoholic drink and tobacco 
accounted for about eight per cent. of their total expenditure, the 
percentage being six for those with incomes under £8 and four for 
those with incomes of less than £3 a week. With large numbers of 
households in these groups actual expenditure on tobacco would 
be on the low side because of the “ tobacco coupons ” available to 
old age pensioners. 

Another kind of comparison is given in the tables where the 
households were grouped according to standard regions. Both 
absolutely and relatively to other expenditure the London and 
south eastern regions showed the highest level of expenditure on 
housing. In the Greater London area housing expenditure aver- 
aged about 28s. 7d..per week per household, equivalent to about 
11 per cent. of total expenditure. In that part of the region 
outside Greater London the average was about 25s. 9d. per week. 
The lowest averages were in Scotland (16s. 4d. or seven per cent. 
of expenditure) and in Northern Ireland (15s. 6d. or six per cent. 
of expenditure). Fuel, light and power accounted for between 
four and six per cent. of total expenditure in all regions in Great 
Britain. Drink and tobacco accounted for about nine per cent. of 
total expenditure in the east and south and for 10 to 12 per cent. 
in Wales, the midlands and the north. In all the regions the 
average sums shown as spent on alcoholic drink and tobacco were 
considerably greater than the average expenditure on fuel, light 
and power, and in most of the regions they were greater than the 
average expenditure on housing. 

Another useful comparison is between households in urban and 
rural areas grouped in relation to level of income. The total 
weekly amount per household spent on food was very similar in 
the urban and rural households; food expenditure per head, 
was, however, about nine per cent. lower in the rural areas than 
in the large urban areas. 
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Local authorities will be interested in the tables in which house- 
holds are grouped according to the type of dwelling occupied in 
relation to level of income. About one in every 10 of the house- 
holds occupying local authority dwellings reported incomes 
amounting to £20 a week or more, these incomes often being 
provided by several members since the number of earners per 
household averaged three and one-third. Among these households 
expenditure on housing accounted for only about five per cent. of 
their total expenditure. Households in the same income range 
but renting privately owned dwellings spent about six per cent. of 
their total expenditure on housing. In contrast with these figures 
for the highest groups, among households with income of under 
£3 a week housing accounted for about 18 per cent. of the total 
expenditure of the local authority tenants and for about 17 per 
cent. of that of households renting privately owned dwellings. 

One of the conclusions reached was that the weekly expenditure 
of the one-person households in the “ pensioners ” group on hous- 
ing, fuel, light and power was over 60 per cent. higher than the 
corresponding expenditure per head, of the two-person household. 
Over the whole field of other expenditure, taken together, the 
average expenditure per head in the two groups is practically 
identical, viz., 37s. 7d. per week for one-person households and 
37s. Sd. per week for households of two persons. 


REPORT OF SHEFFIELD CHILDREN’S COMMITTEE 

During the year ended March 31, 1957, the number of children 
in the care of the local authority decreased from 545 to 532, 
which is the lowest figure yet recorded. Of this 532 only 29 
were judged likely to return to their parents or guardians within 
six months of the date of being received into care. Fifty-three 
per cent. of the total number have been boarded out, this being 
arrived at after deducting those in lodgings or residential employ- 
ment. The average number of children in care per 1,000 of the 
estimated population under the age of 18, for county boroughs 
is 58 and for county councils 5*1. In Sheffield it is 4-4. As far 
as the number of children boarded-out is concerned, the average 
percentage for county boroughs is 46, for county councils 45. In 
Sheffield it is 53. The ages of the children show that there has 
been an increase in the number of nursery children under the age 
of five years during the year from 59 to 72. Children of com- 
pulsory school age remained about the same 339 to 342 but the 
children over school leaving age decreased sharply from 147 to 
118, mainly due to the increase in the number reaching 18 years 
and so passing out of care. 

The chief reason why children came into care was that parents 
were unable or in some cases, unwilling, to provide for them 
satisfactorily. One very unsatisfactory feature, says the report, 
was the continuing number of children who were received into 
care from families which were homeless. It is satisfactory, how- 
ever, to learn that of 407 children who passed out of care, 325 
were taken over by a parent, guardian, or friend. 

It appears that the majority of children received into care 
must be regarded as long stay cases. This, says Mr. J. W. Free- 
man, the children’s officer, raises two questions. Firstly, could 
more be done to prevent children from coming into care and, 
secondly, could more be done to restore children to their own 
homes more quickly. He proceeds to discuss these two points 
and to show how inquiries are made before children are received 
into care, and how difficult it is in many instances to return 
children to their parents unless skilled help can be given to them. 
Mr. Freeman then discusses what he calls the casework approach 
to the problems. 

The scale of allowances of pocket money for boarded-out chil- 
dren seems rather liberal. Up to four years of age 9d. a week, 
five to eight 1s. 6d., nine to 10 2s., 11 to 12 2s. 6d., 13 3s., 14 4s., 
15 6s., 16 8s. 17 10s. 

_ The policy of the children’s committee is to deal with children 
in smaller units rather than in large communities. It is felt that 
the grouped cottage homes ty 200 children or more) fall 
into the category of a “ well defined colony of children ” and are 
not in line with modern developments in child care or flexible 
enough to meet the variety of needs of children who come into 
care. Although some children do respond to community care of 
this kind, the number in care needing this type of provision is 
not sufficient to justify the retention of the grouped cottage 

. Accordingly, a decision was taken in principle to close 
the cottage homes when the present capital restrictions are lifted, 
and substitute a number of independent family group homes with 
eight to nine children in each, in various parts of the city, mostly 
on new housing estates. 

There is some account of the working of the co-ordinating 
committee set up in accordance with the joint circular of 1950. 
The weakness of such a committee is pointed out in this report 
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as being the different levels at which the members are working. 
“The areas of disagreement are sometimes wide. There are big 
differences in training and experience which make it difficult at 
times to get a common basis on which to work. This is partly 
due to the way in which the social services have developed in 
this country. They are functional in origin and moulded to con- 
form to an administrative pattern. At present, at least 30 
different social and welfare workers are legitimately entitled to 
visit families in their own homes. It must be acknowledged that 
specialization is necessary, otherwise progress would be slow, 
but it has its dangers. Co-ordination does help to cut down over- 
lapping and over-duplication of visiting, but in order to make the 
most efficient use of the limited manpower available and to avoid 
confusion in the mind of the client, some re-organization is neces- 
sary and a common basis of training established to make co- 
ordinating machinery work more effectively.” 

Separate accounts of the work of the remand homes, reception 
centre and other institutions are included in the report. It is 
encouraging to read of success in connexion with what is 
described as the most difficult problem of all, the teenage girls, 
who have found a security they have never previously known 
and this in itself has proved a stabilizing influence on their lives, 
helping them to adjust themselves sufficiently to enable them to 
obtain beneficial employment and thence to be suitably boarded- 
out. 

BERKSHIRE PROBATION REPORT 

The report of the principal probation officer for Berkshire on 
the work of the year ended September 30 last opens with an 
interesting review of the development of the probation service in 
the county. In view of the heavy burdens now falling on the 
staff it seems almost incredible that it was not until 1938, when 
the chairman of the probation committee was the late Mr. Harold 
McKenna, that the first two whole-time probation officers were 
appointed. Now there are four whole-time women officers and 
eight whole-time male officers serving the Berkshire county. 

The number of new and transferred cases for the year was 
342, compared with 286 in 1956, and the total number of cases 
dealt with was 745, compared with 644 in 1956. Coming, as they 
do, on top of figures which have steadily expanded in the past 
decade, these are notable increases. It is interesting to note 
that the bigger proportion of new cases arises in the adult, not 
the juvenile field, largely because the courts of quarter sessions 
—there are four such jurisdictions in the county—all made 
increased use of probation. This development is similar to trends 
elsewhere, and it has clearly not reached its peak. Case-loads 
are already high, and they seem destined to go higher yet. 

This makes training of new officers all the more urgent, and 
it is not surprising to read that the Berkshire probation officers 
are being called on by the Home Office to take their quota of 
students. The practical side of the training of future probation 
officers now receives as much attention as the theoretical and 
there can be little doubt that this is the right course for the 
authorities to take. At the same time, when trained officers are 
already hard pressed, it does make inroads upon their time, and 
it is well that there should be generally circulated knowledge 
of the conscientious work they do in this respect. So many 
people are still inclined to think of probation work simply in 
terms of what is done in and for the courts that it is very 
desirable for reports such as these to receive publicity: they 
clearly reveal the many-sidedness of a probation officer’s duties, 
and the problems of staffing and accommodation which all too 
frequently arise. 


ANNUAL REPORT OF GLAMORGAN MEDICAL OFFICER 
OF HEALTH 


Matters of general interest in the annual report of the medical 
officer of health for Glamorgan relate to the care of unmarried 
mothers, the work of health visitors and home helps, and the 
welfare of old people. Although the illegitimate birth rate in the 
county in 1956 was only 28°55 per thousand births, compared 
with a national rate of 46°0, the health department is sometimes 
confronted with problems in the care of unmarried mothers. It 
is pointed out in the report that unless the unmarried mother is 
received back from hospital or hostel into the family circle and 
obtains help and sympathetic encouragement from her own people, 
it is likely that she will encounter almost unsurmountable diffi- 
culties in her attempts to find suitable employment and shelter 
while she has a baby to care for. Much good work is done by 
the health visitor in effecting reconciliations where family harmon 
has been disturbed or prejudiced by “trouble” of this kind. 
Statistics included in the report convey something of the volume 
of work done by the health visiting staff but, in the opinion of 
the county medical officer, cannot convey much indication of the 
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real nature of their work. As he says, in time of need the health 
visitor can be a tower of strength, able to contribute something 
of real value to the physical and mental well-being of the family. 

The valuable work of the home helps is also stressed in the 
report. Although instances of abuse in respect of time-keeping 
and the nature and volume of work performed have arisen, the 
county medical officer has been gratified to find that the home 
helps in the main give unselfish service and perform tasks in the 
interest of those they serve over and above what is normally 
expected from them. The plight of some of the old people they 
help is such that they are often ready to visit in their own time 
to carry out tasks necessary to the comfort of those who are often 
unable to help themselves. Sometimes, however, the home helps 
have been asked to do more than they should do and the health 
committee has therefore set out in some detail the kind of work 
they can be expected to do. 


NEW STATUTORY INSTRUMENTS 


1. THERAPEUTIC SUBSTANCES. The Therapeutic Sub- 
stances (Supply of Substances for Analysis) Regulations, 1958. 
These regulations free from the restrictions imposed by subs. (1) of 
s. 9 of the Therapeutic Substances Act, 1956, on the sale and supply 
of substances to which part II of that Act applies, the sale and supply of 
therapeutic substances to public analysts, agricultural analysts, sampling 
officers and certain other persons for the purposes of analysis. 


Came into operation February 17, 1958. 1958. No. 214. 


2. SAFEGUARDING OF INDUSTRIES. The Safeguarding of 
Industries (Exemption) (No. 1) Order, 1958. 
1. This order exempts from Key Industry Duty: 
(a) until May 18, 1958, imported goods of the description set out in 
part I of the schedule to the order, and 
(b) until August 18, 1958, imported goods of the description set out 
in part Il of the schedule to the order. 
2. The order continues the exemption from Key Industry Duty of 
imported goods of the descriptions set out in previous Exemption Orders 
expiring on February 18, 1958, with a number of additions and deletions. 


Came into operation February 19, 1958. 1958. No. 204. 


3. SAFEGUARDING OF INDUSTRIES. The Key Industry 
Duty (List No. 5—Scientific Instruments) (Amendments) Order, 
1958. 

This order adds instruments for testing certain physical properties of 
materials to the list of scientific instruments liable to Key Industry Duty 
contained in the Key Industry Duty (List No. 5—Scientific Instruments) 


Order, 1957 
Came into operation February 17, 1958. 1958. No. 200. 


J PROBATION OF OFFENDERS. The Probation Ruies, 


These rules which amend the Probation Rules, 1949, provide in rr. 1 

and 3 for increased scales of salary for senior probation officers and in 

r. 2 for increased salaries for temporary probation officers. The rules take 
effect from January 1, 1957. 

Came into operation January 1, 1958. 1958. No. 197. 


5. NURSES, ENGLAND. The Nurses (Area Nurse-Training 
Committees) Amendment Order, 1958. 
This order increases the rates of certain subsistence allowances payable 
to members of Area Nurse-Training Committees. 
Came into operation February 12, 1958. 1958. No. 183. 


6. NATIONAL HEALTH SERVICE, ENGLAND. The 
National Health Service (Travelling Allowances, etc.) Amend- 
ment Regulations, 1958. 

These regulations increase the rates of certain subsistence allowances 
payable to members of bodies set up under the National Health . Service 


Act, 1946. 
Came into operation February 12, 1958. 1958. No. 182. 
Road _ Transport 


7. ROAD TRAFFIC AND VEHICLES. 
Lighting. The Road Vehicles Lighting (Projecting Loads) Regu- 
lations, 1958. 

These regulations contain provisions as to rear lamps to be carried 
by vehicles carrying overhanging or projecting loads and relate to subs. (2) 
to (6) of s. 8 of the Road Transport Lighting Act, 1957, which come into 
force on October 1, 1958, and which inter alia: 

(a) require any vehicle on a road carrying, during the hours of dark- 
ness, a load projecting more than 3} ft. to the rear of its tail lamp to 
carry a red rear lamp complying with the prescribed conditions not more 
than 34 ft. from the extreme rear of the load ; an 

(b) empower the Minister of Transport and Civil Aviation to make 
regulations requiring any load, which overhangs any side of a vehicle by 
more than the prescribed distance, to be indicated during the hours of 
darkness by a red rear lamp complying with the prescribed conditions. 

Coming into operation October 1, 1958. No. 153, 1958. 


8. ROAD TRAFFIC AND VEHICLES. Road Transport 
Lighting. The Road Vehicles Lighting (Projecting Loads) Order, 
1958. 

This order brings into operation subss. (2) to (6) of s. 8 of the Road 
Transport Lighting Act, 1957, which make new provision for vehicles carry- 
ing overhanging or projecting loads 

Coming into operation October 1, 1958. No. 152, 1958. 


VOL. 


9. ROAD TRAFFIC AND VEHICLES. Licensing and Drivers. 
The Motor Vehicles (Driving Licences) (Amendment) Regulations. 


1958. 

These regulations further amend the Motor Vehicles (Driving Licences) 
Regulations, 1950, by prescribing that the fee payable on the grant of a 
provisional licence (which is at present 5s.) shall be 10s. as from March |, 
1958 

Coming into operation March 1, 1958. No. 151, 1958. 


10. ROAD TRAFFIC AND VEHICLES. The Road Traffic Act. 


1956 (Commencement No. 7) Order, 1958. 
This order brings into operation subs. (2) of s. 18 of the Road Traffy 
Act, 1956. 


Came into operation January 27, 1958. No. 149, 1958. 
11. MUSCAT. The Muscat (Amendment) Order, 1958. 


This order amends the Muscat Order, 1955 (referred to as “‘ the 
Principal Order ’’). The amendments: 

1. give effect to an agreement recently concluded between Her Majesty's 
Government in the United Kingdom and the Sultan of Muscat and Oman 
to transfer to him jurisdiction over Indian nationals ; 

2. enable effect to be given to similar agreements in the future without 

further amendment of the Principal Order ; 

3. extend the power of the Court to make an Order of deportation if 
any person fails to give security when lawfully required to do so under 
Article 27 to cases where any person fails to give security when lawfull) 
required to do so under any provision of the order ; 

4. give power to the Secretary of State to mitigate or remit any pun- 
ishment awarded by the Courts. This power was formerly exercised by the 
Secretary of State under the Indian Code of Criminal Procedure which 
has now been repealed in its application to Muscat ; 

5. repeal the Articles of the Principal Order which have become 
unnecessary owing to the introduction of the Muscat Administration of 
Estates Regulation, 1957 (No. 1 of 1957) and the Muscat Probate and 
Administration Rules, 1957. 

Came into operation January 28, 1958. No. 144, 1958. 


12. MERCHANT SHIPPING. Masters and Seamen. The 
Merchant Shipping (Foreign Deserters) (Italian Republic) Order, 
1958. 

The purpose of this order is to provide for the apprehension of 
deserters from Italian merchant ships at ports in the United Kingdom, the 
Channel Islands, the Isle of Man or any Colony, and with certain excep- 
tions for their return to their ships, so as to give effect to provisions 
contained in the Consular Convention between the United Kingdom and 
Italy signed at Rome on June 1, 1954. 

Came into operation February 4, 1958. No. 143, 1958. 


13. MERCHANT SHIPPING. Masters and Seamen. The 
Merchant Shipping (Foreign Deserters) (Federal Republic of 
Germany) Order, 1958. 

The purpose of this order is to provide for the apprehension of 
deserters from merchant ships registered in the Federal Republic of 
Germany at ports in the United Kingdom, the Channel Islands, the Isle 
of Man or any Colony, and with certain exceptions for their return to their 
ships, so as to give effect to provisions contained in the Consular Con- 
vention between the United Kingdom and the Federal Republic of German; 
signed at Bonn on July 30, 1956. 

Came into operation February 4, 1958. No. 142, 1958. 

14. JUDGMENTS. The Reciprocal Enforcement of Judgments 
(Pakistan) Order, 1958. 

The purpose of this order is to revize the list of Courts of Pakistan 
deemed to be Superior Courts for the purpose of part I of the Act, and 
to continue the application of part I of the Act in respect of judgments of 
Courts of Pakistan which have ceased to exist. 

Made January 28, 1958. No. 141, 1958. 

1S. EXPLOSIVES. The Explosives (Fees for Importation) 
Order, 1958. 

Under the Order in Council revoked by this order the fee payable for 
a licence for the importation of explosives is £2 for each 2,000 Ib. or part 
of 2,000 Ib. allowed to be imported under that licence, or half that fee in 
the case of explosives imported for transhipment only. Under this order 
the fees payable are doubled. 


Coming into operation April 1, 1958. No. 136, 1958. 
16. COPYRIGHT. The Copyright (International Conventions) 


(Argentina) Order, 1958. 
This order appligs the main provisions of the Copyright Act, 1956. 
for the benefit of Argentina, which has acceded to the Universal Copy- 


right Convention. 
Came into operation February 13, 1958. No. 135, 1958. 

17. LONDON CITY. The Mayor’s and City of London Court 
Funds (Amendment) Rules, 1958. 


These rules increase the number of days on which suitors can obtain 
payment out of money paid into the Mayor's and City of London Court. 
make it unnecessary to attend at the office of the registrar for the pay- 
ment of money into the Court, and increase the rate of interest allowed 
on money standing in an investment account in the Court from three per 
cent. to 34 per cent. per annum. 


Came into operation February 10, 1958. No. 155 (L.2), 1958. 


NOW TURN TO PAGE 1 


A court may make an order of absolute or conditional 
discharge only in respect of a person convicted of an offence. 
There is no power to make such an order in a case, for 
instance, of a juvenile brought before the court as being in 
need of care or protection. (Criminal Justice Act, 1948, s. 7.) 
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CXXII 
REVIEWS 


The Closure and Diversion of Public Paths. By A. G. B. Harris. 
London: The Commons, Open Spaces and Footpaths Preser- 
vation Society. Price Is. 6d. 

This pamphlet of 24 pages has been written by the secretary 
of the Commons, Open Spaces, and Footpaths Preservation 
Society and is obtainable from the Society’s office. It is entirely 
factual: that is to say Mr. Harris does not attempt to argue 
whether the law ought to be other than it is, although it is well 
known that the Society is dissatisfied with some modern develop- 
ments. He sets out all the different methods of closing and 
diverting paths, permanently and temporarily, with the provisions 
giving a right to a public local inquiry, and the other safeguards 
which have been established. As a handy work of reference for 
those dealing with such matters, either professionally or on behalf 
of societies interested in the countryside, the pamphlet will many 
times repay its modest price. 


THE WEEK IN PARLIAMENT 


From Our Lobby Correspondent 


CORONERS’ SALARIES 

At question time in the Commons, Mr. A. W. J. Lewis (West 
Ham N.) asked the Secretary of State for the Home Department 
why, in view of the Government’s request for wage restraint, 
he had agreed to increase the salaries of coroners in Middlesex 
by £250 per annum ; and whether he was aware that with their 
£1,050 per annum expenses, that would mean that those coroners 
would be receiving £3,400 per annum. 

The Secretary of State for the Home Department, Mr. R. A. 
Butler, replied that his approval was not required when a coroner's 
salary was fixed by agreement between the coroner and the 
local authority. 


TRIAL OF OFFENDERS 


Sir K. Joseph (Leeds N.E.) asked the Secretary of State for the 
Home Department whether he was satisfied that the present 
arrangements for the trial of offenders allowed sufficient oppor- 
tunity for the courts to be given the information about an 
individual offender which they needed in considering what treat- 
ment was suitable for him; and, if not, what action he proposed 
to take. 

The Secretary of State for the Home Department, Mr. R. A. 
Butler, replied that that was an important problem to which he 
had been giving much thought, in consultation with the Lord 
Chancellor. They had come to the conclusion that the arrange- 
ments for bringing offenders to trial needed to be examined with 
particular reference to the problem of providing the courts with 
the information which they needed in determining treatment and 
they proposed shortly to set up an inter-departmental committee 
for the purpose. He would announce the composition of the 
committee and its precise terms of reference as soon as possible. 


PARLIAMENTARY INTELLIGENCE 


Progress of Bills 
HOUSE OF LORDS 


Tuesday, February 18 
CHILDREN Bitt—read la. 
Import Duties BILL—read 2a. 
Post OFFICE AND TELEGRAPH (MONEY) BiLL—read 3a. 
New Towns Bi_L_—read 3a. 


Thursday, February 20 


GUARDIANSHIP OF INFANTS BILL—read 1a. 
Import Duties BiLL—read 3a. 


HOUSE OF COMMONS 
Wednesday, February 19 
CONSOLIDATED FuND BILL—read 3a. 
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BOOKS AND PAPERS RECEIVED 


(The inclusion in this feature of any book or paper received 
does not preclude its possible subsequent review or notice else- 
where in this journal.) 


Annual report of the Bedfordshire Probation Area Committee 
for year ended December 31, 1957. 

Pratt and Mackenzie’s Law of Highways. Second cumulative 
supplement to 19th edition. Harold Parrish. Butterworth .& Co. 
(Publishers) Ltd. Price 15s. Combined price £6 15s. Postage on 
supplement 6d. extra; combined postage 2s. 3d. extra. 

Chief Constable’s Report on Licensing Matters, St. Helens 
County Borough. 

Senior Probation Officer's Annual Report, Lancashire (No. 2) 
Combined Probation Area. 

Local Health Services Statistics, 1956-57. I.M.T.A. and the 
Society of County Treasurers. Price 3s. post free. 
‘ Welfare Services Statistics, 1956-57. As above. 
ree. 

‘ Education Services Statistics, 1956-57. As above. Price 3s. post 
ree. 

The Law of Copyright Supplement. By J. P. Eddy, Q.C., 
assisted by E. Roydhouse, LL.B., Barrister-at-Law. Butterworth 
& Co. (Publishers) Ltd. Price 7s., postage 4d. Combined price 
£2, postage Is. 9d. 

Positive Employment Policies. Ministry of Labour and National 
Service. No price stated. 

St. Helens County Borough. Chief Constable’s Annual Report. 

Thames Conservancy. Report for 1957. 

Rochdale County Borough. Chief Constable’s Annual Report. 

Middlesbrough County Borough. Probation Report. 

Bootle County Borough. Chief Constable’s Annual Report. 

Northampton County Borough. Chief Constable’s Annual 
Report. 

Middlesbrough Brewster Sessions—Chief Constable’s Report on 
Licensing Matters. 

Dudley Chief Constable’s Report on Licensing Matters. 

Aspects of Justice. Sir Carleton Kemp Allen, Q.C. Stevens. 
Price 25s. net. 

Berkshire County Council. Annual Budget Statement. 

County of Lincoln—Parts of Lindsey. Financial Estimates and 
Abstract of Accounts. 

The International and Comparative Law Quarterly. The Journal 
of the Society of Comparative Legislation. Vol. 7, part 1. Price 


15s. 
PERSONALIA 


APPOINTMENTS 

Mr. Maxwell Joseph Hall Turner has been appointed recorder 
of the borough of Hastings, Sussex. He has been recorder of 
Great Yarmouth since 1953. Mr. Turner was educated at Rugby 
and Trinity College, Oxford. Called to the bar by the Inner 
Temple in 1930, he was prosecuting counsel to the Post Office 
on the South-Eastern Circuit in 1935. During the second world 
war, Mr. Turner was military assistant in the office of the Judge 
Advocate General. He was appointed third junior counsel to the 
Crown at the Central Criminal Court in 1950 and became second 
junior prosecuting counsel in the same year. Since 1953, he has 
been first junior prosecuting counsel. Mr. Turner was joint 
editor of the 30th edn. of Archbold. 

Mr. D. J. Wickens has taken up his new position as deputy 
clerk of East Barnet, Herts., urban district council. Mr. Wickens 
was formerly assistant solicitor with Uxbridge, Middx., borough 
council, following service with High Wycombe, Bucks., borough 
council as legal assistant. 

Mr. W. H..L. Godsalve, deputy county treasurer of Cornwall 
county council, has relinquished his post, on leaving for Canada 
to take up his appointment as city manager in the city of Corner 
Brook, Newfoundland. Mr. Godsalve had been in Cornwall for 
nine years and previously had served the West Sussex, Cheshire 
and Hertfordshire county councils. 

Mr. John Browne, chief constable of Nottinghamshire, has 
arrived in Nicosia to take up his new post of chief constable of 
Cyprus. He is replacing Mr. Geoffrey White, who is returning 
to his former post as chief constable of Warwickshire. 


RETIREMENTS 
Mr. Thomas Longstaff, town clerk of Appleby, Westmorland, 


since 1946, is retiring in April but will continue his private 
practice in the town as an accountant. Mr. Longstaff was first 


Price 3s. post 
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associated with the Appleby corporation in 1929 when he became 
assistant to the then town clerk, the late Mr. Guy Heelis, subse- 
quently becoming assistant financial officer and later borough 
accountant. Twelve years ago he succeeded Mr. George H. Heelis 
as town clerk. 

Mr. F. W. Andrews will be retiring as clerk to the Portsmouth 
justices on March 31, next, on attaining the age of 65 years, and 
Mr. Leonard Henry Agate, the deputy clerk, has been appointed 
to fill the vacancy. 

Mr. B. A. Clark recently retired from his position as assistant 
clerk to Bury St. Edmunds, Suffolk, magistrates. Mr. Clark had 
served the court for 42 years. 


OBITUARY 

Mr. Frank Hawken, clerk to Okehampton, Devon, rural district 
council, has died at the age of 62. A native of Okehampton, Mr. 
Hawken worked for some years under his father, Mr. Samuel 
Hawken, who was at that time clerk of the Okehampton rural 
council and clerk of the old board of guardians. Mr. Hawken 
then went to Lyndhurst, Hampshire, where he became deputy 
clerk to the rural district council, but on the death of his father 
in 1926 he returned to Okehampton and succeeded him in both 
clerkships. 
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VOL. 
BILLS IN PROGRESS 


_ 1. Water Bill. An Act to confer powers to meet deficiencies 
in the supply of water due to exceptional shortage of rain and to 
revoke, with savings, Defence Regulations SOA and 56. [H.L.] 


2. First Offenders. A Bill to restrict the imprisonment of tirst 
offenders. [Private Members’ Bill.] 


3. Opticians Bill. A Bill to provide for the registration of 
opticians and the enrolment of bodies corporate carrying on 
business as opticians, to regulate the practice of opticians and the 
conduct by such bodies corporate of their business as opticians, 
to impose restrictions on the testing of sight and the supply of 
optical appliances ; and for purposes connected therewith. [Now 
amended by Standing Committee C.] 


4. National Industries Loans Bill. A Bill to continue until the 
end of August, 1958, the power to make advances under s. 42 of 
the Finance Act, 1956. 


5. Children Bill. An Act to make fresh provision for the pro- 
tection of children living away from their parents; to amend the 
law relating to the adoption of children; and for purposes con- 
nected with the matters aforesaid. 


INTERNATIONAL RELATIONS—I 


One of the principal difficulties in the conduct of Foreign 
Affairs and Commonwealth Relations is due to the increas- 
ingly unpredictable behaviour of the peoples outside our 
shores. The British Constitution is so flexible, and political 
and social reforms are carried into practice in so gradual a 
way, that we scarcely notice they have taken place until some- 
body reminds us of what things were like 50 or 60 years ago. 
Inside our own country we are like the members of a family 
who have not noticed the children growing up, or the next 
generation passing from youth to middle age, until some 
stranger, who has not visited the home for 20 years, tells us 
how much everybody has changed. 

Our attitude to foreigners, and to those whom our grand- 
fathers used to classify in the two (now outmoded) categories 
of “ Colonials” and “ Natives,” is different. Most of us 
see them so rarely in their homeland that we go on regarding 
them through the spectacles of our nursery or preparatory 
school—or, worse still, as delineated in the pages of a certain 
type of history-primer, of which /066 and All That is a 
scarcely-exaggerated parody. We fail to recognize the fact 
that, while we have been growing up, passing from childhood 
through adolescence to middle age, so (in a political and 
social sense) have they. While the Home Secretary or the 
Chancellor of the Exchequer for the time being—of whatever 
political complexion—can usually gauge to a nicety what 
additional burdens of austerity or taxation the long-suffering 
British Public will accept without a murmer of protest, the 
Secretary of State for Foreign Affairs or Commonwealth 
Relations can do little more than indulge in some hopeful 
guesswork and wishful thinking which the Government of 
Ruritania, or the inhabitants of British Barataria, prove to be 
wrong at least five times out of 10. 

British insularity of thought is proverbial; but we are not 
here suggesting that miscalculations of the kind are confined 
to Whitehall. It is probable, for example, that the rigid 
attitude of the American State Department towards China 
is due in large measure to the fact that successive generations 
of Americans have been brought up to regard the inhabitants 
of that vast territory as quaint and “kinder cute ”"—funny 
little people in unwieldy robes and pigtails, sitting in bamboo- 
fronted shops with queer characters scrawled above, and 
addressing the outside world (and, of course, one another) 
in high-pitched pidgin-English, or the kind of basic American 


expected from the workers in a laundry in the Chinese 
quarter of San Francisco or New York. The discovery that 
the Chinese Republic is a modern State, the product of many 
centuries of cultural and political history, with ministries of 
this and that, educational campaigns in full swing, large-scale 
industries, and armed forces in a reasonable state of efficiency, 
comes as a shock and an irritation—not so much because the 
Chinese régime and political system came to birth (as did 
that of the United States) in the throes of a revolution, as 
because the overall picture contrasts so strongly with the 
ordinary American’s preconceived ideas. Similar reasons, no 
doubt, lie behind many of the prejudices of oriental peoples 
against the nations of the west. 


So general is this attitude that something like a sigh of 
relief greets any item of news which shows the foreigner, the 
“Colonial ” or the “ Native” in what those on the other side 
of the fence have been taught to regard as his true colours. 
In next week’s article we propose to describe some recent 


examples. A.LP. 
NOTICES 


The next court of quarter sessions for the borough of Shrews- 
bury will be held on Wednesday, March 19, 1958, at the Shirehall, 
Shrewsbury, commencing at 11 a.m. 

The next court of quarter sessions for the county of Cumber- 
land will be held on Tuesday, March 25, 1958, at The Courts, 
Carlisle. 

The next court of quarter sessions for the county of Essex will 
be held on Wednesday, March 26, 1958, at the Shire Hall, 
Chelmsford, commencing at 10.45 a.m. The adjourned sessions, 
if necessary, will be held on Wednesday, April 23, at the Shire 
Hall, Chelmsford, commencing at 10.30 a.m. 

The next court of quarter sessions for the county of East Suffolk 
will be held on Friday. March 28, 1958, at the County Hall, 
Ipswich, commencing at 10.30 a.m. 

The next court of quarter sessions for the county of West 
Suffolk will be held on Tuesday, April 1, 1958, at the Shire Hall, 
Bury St. Edmunds, commencing at 10.30 a.m. 

The next court of quarter sessions for the county borough of 
Ipswich will be held on Saturday, March 29, 1958, at the Town 
Hall, Ipswich, commencing at 10.30 a.m. 

The next court of quarter sessions for the borough of Southend- 
on-Sea will be held on Monday, March 31, 1958, at the Sessions 
House, Alexandra Street, Southend-on-Sea. 

The next court of quarter sessions for the county of Norfolk 
will be held on Wednesday, Apri! 2, 1958, at the Shirehouse, 
Norwich, commencing at 10.30 a.m. The adjourned sessions, if 
necessary, will be held on Wednesday, April 23, at the Town Hall, 
King’s Lynn, commencing at 10.30 a.m. 
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PRACTICAL POINTS 


All questions for consideration should be addressed to ‘‘ The Publishers of the Justice of the Peace and Local Government Review, Little London, 
Chichester, Sussex.’’ The questions of yearly and half-yearly subscribers only are answerable in the Journal. The name and address of the subscriber 
must accompany each communication. All communications must be typewritten or written on one side of the paper only, and should be in duplicate. 


1—Building Byelaws—Space about buildings—Rebuilding of 
garden wall. 

Certain garden retaining walls which were in a dangerous con- 
dition have been taken down by the owners. The existing walls 
were built approximately 18 ins. from the rear boundary walls 
of the premises concerned, and the new retaining walls are being 
erected in the same position. A local Act requires plans when 
a retaining wall is erected of greater height than six ft. and makes 
it an offence to build a retaining wall unless these plans are 
approved by the council. There are also building byelaws requir- 
ing open space in the model form, with the special provision for 
steep hillside sites. The point arises whether the council have 
authority under the local Act to require the owners to submit plans. 
In addition, do you consider that the council should require the 
owners to comply with the provisions of the building byelaws and 
provide the prescribed open space from the premises to the garden 
retaining walls ? The buildings and the old retaining walls were 
erected before any building byelaws were put in force, and before 
the local Act was passed. CONDOR. 

Answer. 

The section in the local Act does not exempt a retaining wall 
erected on the site of a previous retaining wall. We think, there- 
fore, that the section requires plans to be submitted for the 
council’s approval, if the wall is to be higher than six ft. We do 
not, however, think that the council can withhold approval under 
the section on any ground other than the adequacy of the wall 
to fulfil its function; in particular, we do not think they can 
(under the section) require it to be put in a different position. 
As regards the byelaws with respect to space about buildings, a 
difficulty seems at first sight to arise in that the byelaws do not 
say whether they are to apply only upon erection of a new build- 
ing. But model byelaw 2, which is no doubt also in force, makes 
it clear that a man who does not re-erect (even notionally) the 
building itself cannot be required to increase the open space when 
he rebuilds his garden wall. 


2—Criminal Law—Larceny of money handed over for specific 
purpose. 

1. A is a householder living in the country, and she hands to a 
neighbour, B, the sum of 15s., asking her to call at the office of 
a milk company when she visits a nearby town and pay her 
week’s milk bill, which amounts to 14s. 104d. B returns and 
hands A 14d., saying she has paid the milkman. It is later found 
that she has not done so but has spent the money with the 
exception of the 14d. 

2. B receives a further 15s. from A for the same purpose and 
returns saying she has paid the milkman, but does not hand A 
any change. 

3. A hands B 30s. asking her to purchase a nightdress. B pur- 
chases a nightdress which she hands to A together with 2s. 6d., 
saying that the nightdress cost 27s. 6d. It is afterwards found 
that the nightdress only cost 18s. 11d. and that B has spent the 
8s. 7d. balance. 

B has been interviewed and admits that she spent the money 
as she had none of her own. 

Having regard to case law, particularly R. v. Aden (1873) 38 
J.P. 4, I consider the proper charge against B is one of larceny 
(as a bailee) in Nos. 1 and 2. I am doubtful in No. 3 but I 
 ? the essence of larceny by a bailee is present in this case 


The comment in Harris’s Criminal Law—* A person entrusted 
with a specific sum to be applied for a particular purpose is a 
bailee and can be convicted if he appropriates the sum entrusted 
to him” appears to confirm my view. I should be glad to have 
your opinion. FLINO. 

Answer. 

We agree with our correspondent that the proper charge in the 
first two cases is one of larceny. We would also agree with his 
Suggestion that larceny is the proper charge in the third case. 
The facts in all three instances are similar to those in R. v. Aden, 
supra, and it was held in that case that the defendant was rightly 
convicted of larceny. 


3—Crown Property—House owned by former hospital—Transfer 
to hospital management committee. 

A dwelling-house was before 1946 bequeathed by a testator 

to the local general hospital, subject to the life interest of the 


testator’s sister. On the death of the tenant for life in 1954 the 
property became vested in the hospital management committee. 
The house is now divided into three flats, the two lower flats 
being let to members of the staff of the hospital committee. The 
tenant of the top flat was in occupation before the vesting of the 
property in the management committee. 

The drainage in the top flat is unsatisfactory in that the sink 
discharges into a bucket which has to be emptied periodically 
by the tenant. My council require the hospital management com- 
mittee to construct a waste pipe from the sink to connect to the 
existing drainage system. My council are desirous of serving 
a notice under s. 39 of the Public Health Act, 1936, requiring the 
owners to make satisfactory provision for the drainage of the 
building, by providing a waste pipe from the sink to connect to 
the existing drainage system. It has been suggested that the 
hospital management committee are exempt from the provisions 
of the Act presumably on the general principle that the Crown is 
not bound by statute. Please advise 

1. Whether the procedure under the Public Health Act, 1936, 
is available against the hospital management committee, to secure 
the provision of satisfactory drainage at the premises as required 
by my council. 

2. If the answer to question 1. is in the negative, what further 
action my council can take to secure compliance with its require- 
ments herein. Pipor. 

Answer. 

1. The property is vested in the committee as agent for the 
Crown: see our answer at 119 J.P.N. 211, lately confirmed by the 
Court of Appeal in Nottingham Area No. 1 Hospital Management 
Committee v. Owen [1957] 3 All E.R. 358; 122 J.P. 5. 

2. Application should be made to the Minister of Health under 
s. 341 of the Public Health Act, 1936. 


4.—Highways—Liability for repair of road existing before 1835. 

K Road runs from C Road to H Road, being carried by a 
bridge over the railway. The railway maintains the surface of 
the road over the bridge. As to the remainder of the road 
surface, however, it has for some years been argued that K Road 
is an unadopted highway, and that therefore the council are 
not responsible for maintenance or repair. 

Solicitors acting for the owners of the largest frontage now 
challenge the view previously put forward on behalf of the 
council. They have produced an ordnance survey map of a scale 
of 2 in. to the mile dated 1816, and Greenwood’s map on a 
scale of 1 in. to the mile dated 1819-1820. Extracts from these 
two maps have been examined by my council’s surveyor, who 
confirms that they show a road running from H Road to a point 
approximately where the present K Road meets C Road. The 
claim of these solicitors is that K Road is an ancient highway, 
and that the evidence of these maps, both dated before 1835, is 
conclusive in the circumstances. 

Many of the reported cases on the question reveal that the 
courts have accepted the evidence of both private and official 
maps, when stronger evidence was not available. Will you 
express an opinion as to the validity of these two maps? They 
comprise the only evidence, so far as is known, to support the 
contention that the road in question is an ancient highway. 

PARLAS. 
Answer. 

Ordnance maps, according to the authorities, are evidence of 
roads which were seen by the map maker and such roads may 
have been public or private. The laying of the railway and’ the 
nature of the bridge may be a guide and should be investigated. 
If the bridge is of the size required by the Railway Acts for a 
highway and was built before or soon after 1835 this is sub- 
stantial evidence of an ancient highway. Also the value of the 
road to the public before 1835 is material. Absence of repair 
assists the council, but not if the road was a little used country 
lane not requiring repair, or not likely to get repair in the last 
century. 


5.—Housing—Council house garden competition—Cost of prizes. 

Consideration is being given by the council to the organization 
of a council house garden competition. The question has arisen 
of making prizes available in the form of rent rebates, instead 
of actual cash prizes to the winners and runners-up in the com- 
petition. The council are also considering a scheme of granting 
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rent rebates to any tenant who keeps his garden in a well main- 

tained condition. I should be glad of your comments as to the 

legality of giving rent rebates in this form. PEDLAR. 
Answer. 

Rent rebates for well maintained gardens appear to be within 
the powers of management, and rebates graded according to con- 
ditions therefore appear to be in order. Rent rebates as prizes 
for a garden competition only would not, in our opinion, be 


proper. 


6.—Husband and Wife — Maintenance order— Payments dis- 
charged—Subsequent divorce—Can original order be varied ? 

A divorced woman who has moved to the area of this petty 
sessional division is virtually destitute and wishes to take what- 
ever steps she can to obtain maintenance for herself and her two 
children, from her ex-husband who now appears to be in a 
position of some affluence. 

The following are the facts: 

1. Maintenance er—for 
children. 

2. Variation of payment. 

3. Variation by “ Discharging payment under the said order ~ 
on ground that wife no longer wanted payment. 

4. Divorce—no order as to maintenance. 

The wording of variation 3 is such that its effect appears to be 


that the 2 


maintenance of wife and two 


“ payments under variation 2 were discharged.” 

In the circumstances, is the original maintenance order giving 
the wife custody of the two children and the right to maintenance 
for herself and the two children still in force, and if so, can she 
now apply for a variation by including payment for herself and 
the two children ? 

If the whole of the original maintenance order has been dis- 
charged, is the wife entitled to apply for a summons against her 
ex-husband under the Guardianship of Infants Acts, for the 
custody of and maintenance of the two children ? FRUIN. 

Answer. 

The maintenance order has never been discharged, and we 
think that the terms of s. 53 of the Magistrates’ Courts Act, 1952, 
are wide enough to entitle the woman to apply for a variation. 


7.—Licensing—Occasional licence—Special order of exemption— 
Opposition to application—Whether court under duty to hear. 

The local police appear to be biased on moral grounds against 
applications for occasional licences and extensions of hours and 
invariably oppose them completely or endeavour to get the hours 
cut down. The anti-drink section of the community are strongly 
represented on the local bench with the result that there is strong 
dissatisfaction among local licensees and among certain sections 
of the public about the continual refusal or whittling down of 
these applications. 

The practice on the hearing of these applications is that 
immediately following the application the police are not asked by 
the bench whether there is any objection, but immediately begin 
to cross-examine the applicant and the witnesses, by way of 
opposition to the application. 

Apart from the fact that the police object on principle, the 
reasons for the objection are not given nor asked for by the 
magistrates. After the police have finished the magistrates ask 
if there are any objections from the public, and it is not unknown 
for objectors particularly from the local nonconformist clergy 
to come forward. We do not know how they become aware that 
these applications are to be made. 

We should be glad of your advice on the following points: 

1. What practical steps would you take to challenge the bona 
fides of the police “ objections.” 

2. Have any Home Office instructions been issued 

(a) to the police and 

(6) to magistrates’ clerks as to the grounds on which objections 
to these applications should be made by the police and, if made, 
should be over-ruled or sustained by the magistrates. 

(c) Whether as a matter of law (bearing in mind that notice of 
these applications is given only to the police and the magistrates’ 
clerks, and that no specific provision appears to have been made 
for objectors), members of the public have any right to be heard 
on these applications. NEMO. 

Answer. 

1. We can suggest no practical step. 

2. No Home Office “instruction” has been issued. 

3. It is customary to regard observations of Lord Herschell in 
Boulter v. Kent JJ. (1897) 61 J.P. 532, at p. 534 as of general 
application in licensing law—‘ The justices have an absolute 
discretion to determine in the interest of the public whether a 
licence ought to be granted, and every member of the public 
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may object to the grant on public grounds, apart from any 
individual right or interest of his own. The applicant seeks a 
privilege. A member of the public who objects merely infeaal 
the mind of the court to enable it rightly to exercise its discretion 
whether to grant that privilege or not. A decision that a licence 
should not be granted is a decision that it would not be for the 
public interest to grant it.” 


8.—Public Health Act, 1936—Byelaws—Removal of house refuse. 

Byelaws have been made by my council in accordance with 
the provisions of s. 72 (3) of the Public Health Act, 1936. The 
preamble to the byelaws reproduces broadly the provisions of 
paras. (a), (6) and (c) of the subsection, and the byelaws them. 
selves contain three corresponding clauses. 

Will you please advise whether byelaws under (a) are con- 
tingent upon (6)? In other words, are you of opinion that it is 
only where dustbins are provided by the council that duties in 
connexion with the removal of house refuse are imposed on the 
occupiers of premises, and that these duties would not be enforce- 
able where tenants provided their own dustbins ? CARIN, 

Answer. 

These paragraphs in the subsection give separate powers, of 
which the first goes back to 1890; the others were new in 1936, 
Nothing in s. 72 suggests that para. (b) is paramount. Byelaws 
under (a) can be enforced whether or not the council have pro- 
vided bins. It may be worth while, in view of cases elsewhere 
lately noticed in the London newspapers, to call attention to our 
article at 121 J.P.N. 261, upon the extent of the duty which can 
be imposed. 


9.—Road Traffic Acts—Provisional licence—No “L” plates and 
no qualified driver accompanying—One offence or two ? 

A person holding a provisional driving licence drives a motor 
car on a road when the vehicle does not bear “L” plates and 
also when he is not accompanied by a person holding an annual 
licence. Does this in your view constitute a single offence or two 
separate offences ? M.P.L.H. 

Answer. 

We answered a similar question at 115 J.P.N. 382, P.P. 13. We 

consider that there are two D separate offences. 


A word from 
a fellow 
solicitor 


“With perhaps the exception 

of the police and the legal 

profession, nobody is better 

acquainted with the seamier 

side of life than The Salvation 
Army. For this is their territory and here they work, bringing 
spiritual and material help where it is needed most. That is 
why I unhesitatingly recommend The Salvation Army as a 
supremely worthy cause to those of my clients who con- 
template legacies or bequests.” 


We will be happy to send you illustrated literature describing the 
Army’s world-wide activities. Please write to the Secretary. 


The Salvation Army 


113 QUEEN VICTORIA STREET, LONDON, E.C.4 
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